United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 















IP 























I 



United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1937. 

| 

No. 6938 


MONTROSE STRASBURGER, APPELLANT, 


B. C. SCHRAM, RECEIVER OF FIRST RATIONAL 
BANK-DETROIT, A NATIONAL BANKING AS¬ 
SOCIATION, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITE!} STATES FOR 

THE DISTRICT OF COLUMBIA. 

i 

i 


INDEX. 

Original 


Caption.- 

Bill of complaint for accounting and other relief.j 

Motion to dismiss bill of complaint for accounting and other: 

relief.j 

Order granting motion to dismiss.I 

Order allowing special appeal.i 

Assignment of errors .| 

Designation of record .j 

Clerk’s certificate.I 


A 

1 

18 

19 

20 
21 
22 
23 


Print 

1 

1 

15 

16 
16 
17 

17 

18 


Press of Byron S. Adams, Washington. D. C. 












United States Court of Appeals for the 
District of Columbia j 

| 

A District Court of the United States foil the 

District of Columbia 

In Equity No. 61982 j 

B. C. Schram, Receiver of First National Baiik-Detroit, a 
National Banking Association, Detroit] Michigan, 
Plaintiff , j 

vs. 

Montrose Strasburger, Defendant: 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District pourt of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 District Court of the United States for the 

District of Columbia 

No. 61982 j 

In Equity 

i 

B. C. Schram, Receiver of First National Baiik-Detroit, a 
National Banking Association, Detroit] Michigan, 
Plaintiff, j 

vs 

; I 

Montrose Strasburger, Defendant\ 

Bill of Complaint , for Accounting, Etc. 

Filed Jul 22 1936 j 

B. C. Schram, Receiver of First National B^nk Detroit, 
brings this, his Bill of Complaint, against the above named 
defendant, and says that: 
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(1) The First National Bank-Detroit is a National Bank¬ 
ing Association organized under the laws of the United 
States, commonly known as the National Bank Act, and is 
domiciled in the City of Detroit, Wayne County, in the State 
of Michigan. 

(2) The said First National Bank-Detroit closed its 
doors on February 11th, 1933, at the close of business on 
said day, and did not thereafter resume the conduct of nor¬ 
mal banking business; on March 13th, 1933, the Comptroller 
of the Currency of the United States, acting under author¬ 
ity of the Act of Congress known as the Bank Conservation 
Act, having found that said First National Bank-Detroit 
was unable to transact and carry on its ordinary banking 
business, or exercise its usual banking functions without 
prejudice to the rights of depositors and other creditors, 
appointed one Paul C. Keyes Conservator thereof; said 
Paul C. Keyes, acting under the direction of the Comptrol¬ 
ler of th6 Currency, took possession of all of the books, 
records, and assets of said Bank, and continued in posses¬ 
sion thereof until March 21st, 1933, when he resigned. 

Thereupon, the Comptroller of the Currency ap- 
2 pointed C. 0. Thomas as Conservator, and said 

Thomas immediately entered upon the duties of his 
office, and took over from the said Keyes all of the books, 
records, and assets of every description of said First Na¬ 
tional Bank-Detroit, and remained in exclusive posses¬ 
sion and control thereof as such Conservator until May 
11th, 1933; that on the 11th day of May, 1933, the Comp¬ 
troller of the Currency, having found and declared said 
First National Bank-Detroit to be insolvent and unable to 
pay its just and legal debts and obligations, appointed C. 
0. Thomas Receiver of said Bank, pursuant to the statutes 
of the United States in such case made and provided. On 
the 15th day of August, 1934, said C. 0. Thomas resigned, 
and on the 11th day of August, 1934, the Comptroller of the 
Currency of the United States appointed B. C. Schram, the 
plaintiff herein, Receiver of First National Bank-Detroit 
effective as of August 15th, 1934, to succeed said C. 0. 
Thomas. Since that time plaintiff has been and is now the 
duly appointed, qualified and acting Receiver of First Na¬ 
tional Bank-Detroit. 
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(3) This is a suit of a civil nature, brought by the plain¬ 
tiff as Receiver of First National Bank-Detroit, and as 
such Receiver, he is an officer of the United! States, and 
this suit is brought in performance of his official duties in 
winding up the affairs of a national banking association, 
and for the enforcement of a liability imposed by the laws 
of the United States. 

(4) The defendant is a citizen and resident of the District 
of Columbia. 

(5) At the time of the failure of said First National Bank- 
Detroit, the defendant, Montrose Strasbur^er, was the 
record owner of 622 shares of the capital stock of Detroit 
Bankers Company, a Michigan Corporation, represented by 
Certificate numbered 09786 for 66 shares; Q9804 for 90 
shares; 10017 to 10020, inclusive, for 100 shares each; 

010721 for 60 shares; 031177 for 5 ^hares; and 
3 031902 for 1 share. 


(6) The Detroit Bankers Company, whose stock 
was held by said defendant as aforesaid, was organized 
under the laws of the State of Michigan in January, 1930, 
with an authorized capital of Fifty Million Dollars 
($50,000,000.00) divided into two million five hundred thou¬ 
sand (2,500,000) shares of common stock having a par value 
of Twenty Dollars ($20.00) per share, and one hundred 
twenty (120) shares of no par value stock, referred to in 
its Articles of Association as * 4 trustee stock”. 

(7) Prior to the organization of Detroit Bankers Com¬ 
pany, and during the summer of 1929, the stockholders of 


the following banks and trust company, to witj: 

First National Bank in Detroit, a National Banking As¬ 
sociation, 

Peoples Wayne County Bank, a Michigan Corporation, 
Peninsular State Bank, a Michigan Corporation, 

Bank of Michigan, a Michigan Corporation, 

Detroit & Security Trust Company, licensed to do a trust 
business under the Laws of Michigan, 
acting through a committee composed of the chiqf executives 
and large stockholders of said group, conceived a plan to 
pool their stockholdings in said banks, so as to bring about 
a merger, consolidation, or unification of said banks, and 
the stockholdings in them. 


! 
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(8) Pursuant to said plan, the stockholders of said banks 
and of the trust company, acting individually, and also 
through their duly constituted officers, directors and agents, 
authorized, adopted, ratified, approved and executed a plan 
to accomplish their purpose, and more than ninety-seven 
per cent (97%) of the shareholders of the above mentioned 
institutions individually signed, or authorized a lawfully 
constituted agent to sign an agreement effectuating such 
plan. 

(9) Under said agreement and plan a committee 
4 of twelve was appointed as agent and attorney for 
each individual stockholder, and was specifically em¬ 
powered to organize a holding corporation, namely, Detroit 
Bankers Company, capitalized as aforesaid, all in accor¬ 
dance with the provisions of said written agreement, exe¬ 
cuted by or on behalf of the stockholders. 

(10) Said committee of twelve, representing the said 
stockholders, were the sole incorporators of said holding 
company thereafter incorporated as Detroit Bankers Com¬ 
pany in January, 1930, and the members of the said com¬ 
mittee were the sole subscribers to all of the non par value 
stock of said company, known as “trustee stock”, and were 
the sole original trustees under a Trust Agreement exe¬ 
cuted to secure the election of said committee of twelve as 
the sole directors of said holding company, known as Detroit 
Bankers Company, for the next ensuing five years. 

(11) Thereafter the members of said committee were 
duly elected and qualified as directors of said holding com¬ 
pany. 

(12) Under said plan, whereby Detroit Bankers Company 
came into existence, no one could be elected a director un¬ 
less he was a trustee, and no one could vote for a director 
except a trustee. The common stockholder had no right to 
vote in the election of officers, or in the management of the 
corporation’s affairs for five years 

(13) Under said plan, whereby the holding company 
came into being, stock was exchanged for the holding com¬ 
pany certificates on the basis of anticipated dividends from 
each of the five banks in such proportion as would insure 
payment of 17% per annum on the par value of the com¬ 
mon stock of Detroit Bankers Company, and under the plan, 
substantially all dividends received from the above men- 
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tioned five banks were disbursed as dividends jto tbe stock¬ 
holders of Detroit Bankers Company, it being provided in 
said plan that the overhead and operating expenses 

5 of Detroit Bankers Company would be met by as¬ 
sessment levied by it upon said five banks under a 

so-called “service contract’’ to be entered into with said 
banks. 

(14) All of the details of said plan were carried out and 
executed, as previously determined by the stockholders of 
said five banks and their committees, agents j and officers 
thereunto lawfully authorized. 

(15) Under said plan and arrangement it was contem¬ 
plated that the holding company should and it did become 
the holder of practically all of the stock of said five banks, 
by exchanging the stock of said Detroit Bankers Company 
for stock of said banks. 

(16) Said Detroit Bankers Company had fio assets ex¬ 
cept the bank stocks, which were exchanged for stock of 
Detroit Bankers Company, and no money was ever contri¬ 
buted by shareholders of Detroit Bankers Corfipany to its 
capital; the one hundred twenty (120) shares of “trustee 
stock” were paid for by the aforementioned five banks, and 
the money required for the payment of the fees to the 
State of Michigan for filing its Articles of Association, and 
for qualifying its shares, was contributed by j said banks. 

(17) Under said plan, shares of stock in the several 
banks, although issued in the name of directors of the 
several banks, as so-called “director’s qualifying shares”, 
were the property of Detroit Bankers Company. 

(18) The directors signed contracts, assigning the divi¬ 
dends from said qualifying shares to the Detroit Bankers 
Company, and also assigning the stock of said company, 
and in many instances they never had said shades of stock 
in their possession; that while said directors Appeared as 
owners of said stock on the books of the several banks, they 
actually had no power over the same, and did not enjoy or 
exercise any of the rights and privileges pertaining to said 

stock. 

6 (19) The Directors of Detroit Bankers Company 
dictated to the unit banks and the trust company the 

amount of dividends which each would be required to pay, 
passed upon the loans that were to be made by one unit 
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to another unit, shifted assets from one unit to another, 
determined the advisability of consolidations between the 
unit banks, nominated and elected the directors, and other¬ 
wise generally controlled and dominated said unit banks 
and trust company. 

(20) During the period of its operation, said Detroit 
Bankers Company engineered, directed and effected a 
merger and consolidation of said unit banks, namely: First 
National Bank in Detroit, Peoples Wayne County Bank, 
Peninsular State Bank, and Bank of Michigan, into one 
national bank, called First National Bank-Detroit, and 
at all times thereafter, including February 11th, 1933, when 
said First National Bank-Detroit closed its doors, the 
Detroit Bankers Company was the holder of upwards of 
ninety-eight (98%) per cent of its capital stock, and the 
Board of Directors of Detroit Bankers Company, which had 
been enlarged, consisted of approximately sixty-nine (69) 
directors, all of whom, immediately prior to their election, 
as directors of Detroit Bankers Company, were directors of 
First National Bank-Detroit. 

(21) Although said Detroit Bankers Company was or¬ 
ganized for the alleged purpose, as set forth in Article III 
of its Articles of Association, reading as follows: 

“To acquire, own, hold, vote and exercise all rights of 
ownership of, and to sell, and dispose of shares of the 
capital stock of banks and trust companies and all other cor¬ 
porations or associations engaged in purchasing, selling, on 
their own account or as agents of others, underwriting or 
dealing in corporate and other securities, or of any other 
corporation engaged in any business or activity incidental 
to or related to or of assistance in the conduct of any such 
business aforesaid,” 

the true and actual purpose for which said Detroit Bankers 
Company was created was in furtherance of a scheme to 
enable its stockholders, through agents appointed by 
7 them, to acquire, own, hold, control and operate a 
group of state and national banks and trust com¬ 
panies, and to enjoy and retain all of the benefits of owner¬ 
ship of said stock in said national and state banking in¬ 
stitutions, and insure a continuation of dividends and 
profits, and advantages of ownership of the stocks in said 
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bank, by centralizing under one operating agency a large 
number of banks and banking functions, and al|so to enable 
said stockholders, through such agency, to extend their 
ownership and control over additional banks in Michigan by 
acquiring stocks of such additional banks, eithe;r by the ex¬ 
change of holding company stock, for bank stock, or by 
money drawn from the banks controlled by the bolding com¬ 
pany; also, to make it possible for banks so controlled to 
lend money on bank stocks, represented by the holding 
company stocks, all contrary to and in defiance of tb^ 
meaning, spirit and intent of the laws of the United States 
and of the State of Michigan relating to the operation and 
supervision of banks and trust companies. 

(22) In order to satisfy state and federal authorities, 
and in order to obtain and hold public confidence, and to as¬ 
sure the depositors and creditors of said bankk and trust 
companies that they were the real, true, actual arid beneficial 
shareholders of said banks and trust companies, and that 
the liability imposed by the laws of the United | States and 
of the State of Michigan upon the shareholders of national 
and state banks, respectively, for the security rind protec¬ 
tion of the depositors and creditors thereof, still rested upon 
the real, true, actual and beneficial owners of said bank and 
trust company shares, notwithstanding the fac^; that said 
shareholders thereof w T ent through the form of exchanging 
said shares for shares in said Detroit Bankers Com-- 
8 pany, the stockholders of the Detroit Bankers Com¬ 
pany caused to be inserted in the Articles of Associa¬ 
tion of Detroit Bankers Company, as Article IXfA thereof, 
the following section, to-wit: 

4 4 The holder of each share of common stock of this corpora¬ 
tion shall be individually and severally liable for such stock¬ 
holder’s ratable and proportionate part (determined on 
the basis of their respective stockholdings of the total issue 
and outstanding stock of this corporation) for any statutory 
liability imposed upon this corporation by rerison of its 
ownership of shares of the capital stock of any bank or 
trust company, and the stockholders of this company, by 
the acceptance of their certificates of stock of this com¬ 
pany, severally agree that such liability may bri enforced 
in the same manner and to the same extent as statutory 
liability may now or hereafter be enforceable against stock- 
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holders of banks or trust companies under the laws under 
which said banks or trust companies are organized to 
operate. A list of the stockholders of this company shall 
be filed with the Banking Commissioner and the Comptroller 
of the Currency, whenever requested by either of those 
officers.’ ’ 

In compliance with said previously mentioned Article 
IX-A of the Articles of Association of Detroit Bankers 
Company, said Company filed with the Comptroller of the 
Currency on the 20th day of March, 1933, a full and com¬ 
plete list, of all of the shareholders of said Company; and 
the names of said shareholders of Detroit Bankers Com¬ 
pany were and are a part of the official record of the office 
of the Comptroller of the Currency. 

(23) In order to further assure the depositors and credi¬ 
tors of said banks and trust companies that the exchange 
of their stock did not affect their liabilitv as bank stock- 
holders, all of the stockholders of Detroit Bankers Com¬ 
pany individually and/or acting through duly appointed 
agents, made, issued and published statements and adver¬ 
tisements advising the depositing public and the depositors 
and creditors of said banks and trust companies, that 
9’ the liability imposed by the laws of the United States 
and State of Michigan, upon the shareholders of na¬ 
tional and state banks respectively for the security and 
protection of the depositors and creditors thereof, was 
enforceable against said stockholders of Detroit Bankers 
Company in the same manner as said liability was then or 
thereafter enforceable against any other stockholder of a 
national or state bank under the laws of the United States 
or State of Michigan respectively; and so that said stock¬ 
holders might not be in doubt or be deceived as to the 
liability attached to said stock, and resting upon the owners 
and holders thereof, there was printed upon the face of 
each and every one of said certificates of stock issued by 
the Detroit Bankers Company, including those certificates 
owned and held by the defendant, the substance of Article 
IX-A of the Articles of Association of said corporation, and 
on the reverse side thereof, there was printed in clear, bold 
and prominent type the full text of said Article IX-A, ex¬ 
cepting the last sentence thereof. The depositors and credi¬ 
tors of the First National Bank-Detroit became depositors 
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and creditors thereof, or continued and remained as such 
depositors in reliance upon such statements and repre¬ 
sentations, and in reliance upon Article IX-A o£ the Articles 
of Association of said Detroit Bankers Company. 

(24) As provided in Article IX-A of the Articles of As¬ 
sociation of the said Detroit Bankers Company, each and 
every one of the shareholders of said Detroit Bankers Com¬ 
pany by the acceptance of their certificates of stock of said 
Detroit Bankers Company, entered into a contract whereby 
they severally agreed to pay their ratable and proportion¬ 
ate part of any assessment levied by the Comptroller of the 
Currency upon the shareholders of record of the capital 
stock of said First National Bank-Detroit; that there was 

a good and valid consideration thereof; all of the par- 
10 ties necessary to the making of said cofitract impos¬ 
ing said liability upon the stockholders o^ the Detroit 
Bankers Company, and in favor of and for the benefit of 
the creditors of First National Bank-Detroit ^vere parties 
to said contract. 

(25) Beginning in January, 1930, the Detroit Bankers 
Company proceeded to acquire, own, hold and control un¬ 
lawfully a large number of available banks and trust com¬ 
panies in the State of Michigan, in substantially all in¬ 
stances by the simple process of exchanging their holding 
company stock for shares in such banks and trust com¬ 
panies. 

(26) By virtue of these unlawful activities, the Detroit 
Bankers Company acquired the substantial control and/or 
ownership of the following banks and other financial cor¬ 
porations : 

Peoples Wayne County Bank 

Bank of Michigan 

Peninsular State Bank of Detroit 

First National Bank in Detroit 

Detroit Trust Company 

Peoples Wayne County Bank of Dearborn 

Peoples Wayne County Bank of Ecorse 

Grosse Pointe Savings Bank 

Peoples Wayne County Bank of Hamtramckj 

Peoples Wayne County Bank of Highland Park 

Monroe State Savings Bank 

First National Bank of Pontiac. 
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Peoples Wayne County Bank of River Rouge 

Detroit Bankers Safe Deposit Company 

First National Company 

Assets Realization Company 

Detroit Company 

First National Company, Detroit 

Alpena Trust & Savings Bank 

Bank of Saginaw 

Central National Bank of Battle Creek 
Hackley Union Bank of Muskegon 
Peoples Commercial & Savings Bank of Bay City 
United States Savings Bank of Port Huron 
Old Kent Bank of Grand Rapids. 

(27) Immediately upon the acquisition of either the sub¬ 
stantial control and/or ownership of said state and na¬ 
tional banks, trust companies and other financial corpora¬ 
tions as set forth in the preceding paragraph of this 

11 Bill of Complaint, said Detroit Bankers Company 
proceeded to completely and entirely dominate, 
supervise and control the management and operation of 
said state and national banks, trust companies and other 
financial corporations, contrary to the laws of the State 
of Michigan, and of the United States. 

(28) On or about the 10th day of May, 1933, said Detroit 
Bankers Company, being then hopelessly insolvent, due 
to the insolvency of the First National Bank-Detroit and 
other banks and trust companies, whose stock it held, 
through its officers and directors, filed a petition in the 
Circuit Court for the County of Wayne, Michigan, for the 
voluntary dissolution of said corporation, pursuant to the 
provisions of the statutes of the State of Michigan in such 
case made and provided, and on said date, a decree was 
entered by said Court, dissolving Detroit Bankers Com¬ 
pany, and appointing one William F. Connolly Receiver of 
its assets. 

(29) The Detroit Bankers Company, as a corporation, 
was a mere agent, or trustee, for the real and beneficial 
owners of the stock in the various units, including First 
National-Bank Detroit, whose capital stock stood in the 
name of Detroit Bankers Company; the stockholders in 
Detroit Bankers Company are the real, true and beneficial 
owners of the capital stock of the various units whose 
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capital stock is held by Detroit Bankers Company; the 
stockholders of Detroit Bankers Company, by acceptance of 
its stock certificates, assumed the payment of aity statutory 
assessment levied against the stock of the unit banks. 

(30) By reason of the matters hereinbefore alleged, the 
real, true and beneficial owners of the capital stock of 
12 First National Bank-Detroit, at the tiihe of its in¬ 
solvency, were the stockholders of said Detroit Bank¬ 
ers Company, and the said Detroit Bankers Company was 
the registered owner merely as trustee, or agetit, for their 
benefit; the stockholders of Detroit Bankers Company, by 
acceptance of its stock certificates, assumed the payment 
of any statutory assessment levied against the shareholders 
of First National Bank-Detroit, as on said stock certificates 
of Detroit Bankers Company provided, and thereby became 
obligated to pay to the Receiver of First National Bank- 
Detroit their proportionate part of any assessment levied 
by the Comptroller of the Currency against the share¬ 
holders of First National Bank-Detroit; they are estopped 
to deny their liability for payment of any assessment levied 
against shareholders of First National Bank-Detroit, and 
under the circumstances are not entitled to these immunities 
from liability which ordinarily accrue to corporate stock¬ 
holders. 


(31) On or about the 16th day of May, 193?, J. F. T. 
O’Connor, the Comptroller of the Currency of the United 
States, found and declared that it appeared to his satis¬ 
faction, in order to pay the contracts, debts ajid engage¬ 
ments of First National Bank-Detroit, that it was neces¬ 
sary to enforce the individual liability of the stockholders 
of said bank to the extent hereinafter mentioned, as pre¬ 
scribed in Sections 5151 and 5234 of the Revised Statutes of 
the United States, Section 1-C, 156, Act of June 30, 1876, 
and Section 23, Act approved December 23, 1913, known as 
the Federal Reserve Act. Said Comptroller of thb Currency 
of the United States, by virtue of the authority vested in 
him by law, did levy and make an assessment and requisi¬ 
tion upon the shareholders of First National B^nk-Detroit 


for Twenty-five Million Dollars ($25,000,000.00) to be paid 
by them on or before the 23rd day of June, 1933, 


13 which assessment and requisition was amended, on 
June 20th, 1933, to extend the time of payment to 


i 

i 
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July 14th, 1933, and on July 13th, 1933, was amended to 
extend the time of payment from July 14th, 1933, to July 
31st, 1933, and did make demand upon each and every one 
of them for the par value of each and every share of the 
capital stock of said association held or owned by them re¬ 
spectively, at the time of its failure; and the said Comp¬ 
troller of‘the Currency did thereupon direct the aforemen¬ 
tioned C. 0. Thomas, Receiver, and plaintiff, as his suc¬ 
cessor, as aforesaid, to take all the necessary proceedings 
by suit or otherwise to enforce to that extent the individual 
liability of said shareholders. 

(32) Acting pursuant to the authority and in obedience 
to the aforesaid directions of the Comptroller of the Cur¬ 
rency, said C. 0. Thomas, as Receiver of First National 
Bank-Detroit, and the plaintiff, as his successor, notified 
all the shareholders of said bank, including the defendant, 
Montrose Strasburger, of the fact that the Comptroller of 
the Currency did levy said assessment and made the same 
payable at the office of the Receiver of said First National 
Bank-Detroit on or before the 31st day of July, 1933, and 
likewise made demand upon said shareholders for payment 
of said assessment, including the said Montrose Stras¬ 
burger, in accordance with the said orders of assessment of 
the Comptroller of the Currency, and in accordance with 
said notice. 

(33) In a representative or class suit brought by a large 
number of the stockholders of the Detroit Bankers Com¬ 
pany against the Receiver of the First National Bank- 
Detroit and the Receiver of the Detroit Bankers Company 
in the United States District Court for the Eastern Dis¬ 
trict of Michigan, Southern Division, entitled 

14 “George H. Barbour, et al v. C. 0. Thomas, et al,” 
being Cause No. 6034 In Equity, said Court found, 
determined and adjudged that the holders of the capital 
stock of Detroit Bankers Company were and are liable for 
the aforesaid assessment levied by the Comptroller of the 
Currency on the stock of the First National Bank-Detroit 
to the extent that their ownership of Detroit Bankers Com¬ 
pany stock represents the ownership of First National 
Bank-Detroit stock. 

(34) By virtue of the foregoing, and the provisions of 
Act of Congress of December 23rd, 1913, c. 6, Sec. 23, 38 
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Stat. 273 (12 U. S’. C. A. 64) the defendant, Montrose Stras- 
burger, is liable to the plaintiff for payment of that portion 
of said assessment applicable to the 622 shared of Detroit 
Bankers Company stock registered in bis nande as afore¬ 
said, together with interest thereon at the rate of per 


cent per annum from the 31st day of July, 1933. 

(35) Notwithstanding his liability and duty to pay said 
assessment to the plaintiff, defendant has failed and re¬ 
fused and continues to refuse to do so. 


(36) This suit is brought in Equity for the reason that 
the plaintiff does not have an adequate remedy at law, be¬ 
cause an accounting is necessary and prayed fir herein to 
determine the number of shares of the capital itock of the 
First National Bank-Detroit that the shares j of Detroit 
Bankers Company stock, aforesaid, represent, and to deter¬ 
mine the proportion of the assessment levied byf the Comp¬ 
troller of the Currency against the stockholders of First 
National Bank-Detroit chargeable against said defendant. 
In this connection, plaintiff alleges that at the time herein¬ 
above mentioned, there was one million seven hundred 
seventy-five thousand four hundred sixty-five (1,775,465) 
shares of Detroit Bankers Company stocl^ issued and 
15 outstanding. The holders of said shards were the 


owners of two hundred forty-nine thousand eight 
hundred ninety-seven and three hundred seventy-one one 
thousandths (249,897.371) shares of the capital stock of 
the First National Bank-Detroit, and each of sftid Detroit 
Bankers Company shareholders was the owner <j>f the num¬ 
ber of shares of First National Bank-Detroit stack in the 
percentage and fraction that his holdings of s^id Detroit 
Bankers Company stock bore to the total numbed of Detroit 
Bankers Company shares outstanding. Each share of said 
Detroit Bankers Company stock outstanding represented 
the ownership of .14055775 shares of First National Bank- 
Detroit stock, and consequently the holder of each share of 
said Detroit Bankers Company stock is liable fdr the pay¬ 
ment of an assessment of $14.055775. The ndatters set 


forth herein involve complicated interests and degrees of 
interests. On account of all of which the plaintiff has no 
adequate remedy at law in the premises, and ^his Court 
has jurisdiction of this suit. 
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WHEREFORE, he prays: 

(A) That this Court take jurisdiction of the above mat¬ 
ter, and that the above named defendant be required to 
make full, true and direct answer to all and singular the 
matters herein stated and charged. 

(B) That the Court order an accounting to determine the 
proportionate part of said assessment applicable to the 622 
shares of Detroit Bankers Company stock registered in the 
name of the defendant. 

(C) That the Court find and decree that the defendant, 
Montrose Strasburger, is liable to the plaintiff for payment 
of said assessment, together with interest thereon from 
July 31st, 1933. 

(D) That the writ of subpoena be issued out of and under 
seal of this Court directed to the defendant named herein. 

(E). That the plaintiff may have such other and 
16 further relief as may be agreeable to equity and good 
conscience. 

B. C. SCHRAM 

Receiver of First National Bank-Detroit 

(Signed) MARTIN F. O’DONOGHUE 
Attorney for B. C. Schram, Receiver, 

Receiver, First National Bank-Detroit. 

Robert S. Marx, of Counsel 
900 Investment Building 
Washington, D. C. 

State of Michigan, 

County of Wayne, ss: 

On this 17th day of July, A. D. 1936, before me, a Notary 
Public in and for said County, personally appeared B. C. 
Schram, to me personally known, who, being duly sworn, 
did say that he is Receiver of First National Bank-Detroit, 
a National Banking Association; that he has read the fore¬ 
going Bill of Complaint, and that the same is true, except 
as to those matters therein stated to be in information and 
belief, and as to those matters, he believes it to be true. 

ROGER B. ROY 
(Seal) Notary Public, 

Wayne County, Michigan 
My commission expires January 11,1938. 

No. B.181647 Notarial Acknowledgment 
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State of Michigan, 

County of Wayne, ss: 

I, Henry A. Montgomery, Clerk of the Circuit Court for 
the County of Wayne, which is a Court of rebord, having 
a seal, DO HEREBY CERTIFY, That Roger B. Roy 
whose name is subscribed to the Certificate or Proof of 
acknowledgment of the annexed instrument und therein, 
written, was, at the time of taking such proof or acknowl¬ 
edgment a Notary Public in and for said County, duly 
commissioned and qualified and duly authorized to take the 
same. AND, FURTHER, That I am well acquainted with 
the handwriting of such Notary Public, and verily believe 
that the Signature to the said Certificate or proof of ac¬ 
knowledgment is genuine. I FURTHER CERTIFY, That 
said instrument is executed and acknowledged according to 
the laws of this State. 

17 IN TESTIMONY WHEREOF, I haW hereunto 
set my hand and affixed the seal of said Court and 

County, at Detroit, this 18 day of July A. D. 1936 

HENRY A. MONTGOMERY, 
(Seal) Clerk j 

W BUHL 

Deputy Clerk 

18 Motion to Dismiss BUI of Complaint for 

Accounting and Other Relief 

Filed Sep 11 1936 

Now comes the defendant, Montrose Strasbufger, by and 
through his attorney, Michael J. Keane, Jr., and moves this 
Honorable Court to dismiss the bill of complaint filed 
herein for the following reasons: 

1. The bill of complaint shows on its face that the claim 
therein sought to be sustained is barred by the Statute of 
Limitations in force in this jurisdiction. 

2. The claim is merely for the recovery of a money 
demand for which there is a plain, adequate ahd complete 
remedy at law. 

3. That the bill of complaint filed herein dofes not state 
facts entitling plaintiff to relief in equity, nor a cause of 
action at law. 
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4. For such other good and sufficient reasons as may be 
shown. 

MICHAEL J. KEANE, JR. 
Attorney for Defendant . 

19 Order 

Filed Jan 29 1937 

Upon consideration of the Motion to Dismiss and oral 
argument having been heard therein on the 25th day of 
January, 1937, it is by the Court this 29th day of January, 
1937, 

ORDERED, that the Motion to Dismiss be and the same 
is hereby dismissed. 

F. DICKINSON LETTS 
Justice . 

Counsel for defendant signifies that a petition for special 
appeal will be filed in this cause with the United States 
Court of Appeals; time for answer, by consent of parties, 
is hereby extended for that purpose. 

F. DICKINSON LETTS 
Justice . 

20 ! Order Allowing Special Appeal 

Filed Mar 18 1937 

United States Court of Appeals for the 
i District of Columbia 

No. 2730 Original. January Term, 1937. 

Equity No. 61982. 

i Montrose Strasburger, Petitioner , 

vs. 

B. C. Schram, Receiver of First National Bank-Detroit, 

Detroit, Michigan. 

On consideration of the petition for allowance of a special 
appeal in the above entitled cause from the order of the 
District Court of the United States for the District of 
Columbia entered therein on January 29, 1937, by Mr. 
Justice Dickinson Letts, 
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I 

i 

It is ordered by the Court that the petition be and it is 
hereby granted and a special appeal allowed as prayed. 

PER MR. CHIEF JUSTICE MARTIN, 

March 15,1937. 

A true copy: 

Test: MONCURE BURKE, 

Clerk, of the United States Court of Appeals for 
(Seal) the District of Columbia 


Assignment of Errors 
Filed Mar 23 1937 


Now comes the defendant by his attorney, j Michael J. 
Keane, Jr., and files herein the assignments of error, upon 
which he expects to rely in the United States Court of 
Appeals for the District of Columbia: 

1. The Court erred in overruling the Motion To Dismiss 
interposed by the said defendant to the Bill of Complaint of 
said plaintiff and in failing to hold that the claim therein 
sought to be enforced was barred by the Statute of Limita¬ 
tions. 

2. The Court erred in not sustaining the Motion To Dis¬ 
miss interposed by the defendant to plaintiff’s Bill of Com¬ 
plaint. 

MICHAEL J. KEANE, JR. 

Attorney for Defendant 

\ 

Service of a copy of the above Assignment of Errors is 
acknowledged this 23rd day of March, 1937. 

MARTIN F. O’DONOGHUE 
LAWRENCE J. MILLS, JR. 

By MARTIN F. O’DONOGHUE 
Attorneys for Plaintiff 

22 Designation of Record 

Filed Mar 23 1937 ! 

! 

The Clerk of this Court will please include in the tran¬ 
script of the record of the above entitled cause on appeal to 
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the United States Court of Appeals for the District of 
Columbia, the following papers: 

1. The Bill of Complaint. 

2. Defendant’s Motion To Dismiss. 

3. The Order of January 29th, 1937, overruling defend¬ 
ant’s Motion To Dismiss, and order suspending time to 
answer, attached thereto. 

4. Order of March 15, 1937, allowing defendant special 
appeal. 

5. Assignment of Errors by defendant, and 

6. This Designation. 

MICHAEL J. KEANE, JR. 
Attorney for Defendant . 

Service of a copy of the above designation acknowledged 
this 23rd day of March, 1937. 

MARTIN F. O’DONOGHUE 
LAWRENCE J. MILLS, JR. 

By MARTIN F. O’DONOGHUE 
Attorneys for Plaintiff 

Consent is hereby granted to the designation of record 
attached hereto. 

MARTIN F. O’DONOGHUE 
LAWRENCE J. MILLS, JR. 

By MARTIN F. O’DONOGHUE 
Attorneys for Plaintiff 

23 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 22, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61982 in Equity, 
wherein B. C. Schram, Receiver of First National Bank- 
Detroit, a National Banking Association, is Plaintiff and 


MONTROSE STRASBURGER VS. B. C. SOHRAM. 


Montrose Strasburger is Defendant, as the sajne remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 


ington, in said District, this 25th day of March, 


(Seal) 


C. E. STEWART, 
Clerk 


1937. 


Endorsed on Cover: No. 6938. Montrose Strasburger, 
Appellant, vs. B. C. Schram, Receiver &c. United States 
Court of Appeals for the District of Columbia Filed Mar 
26 1937 Moncure Burke, Clerk 
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IN THE 


United States Court of Appeals for the 
District of Columbia j 


JANUARY TERM, 1937. 


No. 6938 


MONTROSE STRASBURGER,! 


Appellant, 


vs. 


B. C. SCHRAM, Receiver of First National Bank- 
Detroit, a National Banking Association, 

I Appellee. 


BRIEF FOR APPELLANT. 


L 

Opinion Below. 

No memorandum of opinion was filed by the Dis¬ 
trict Court of the United States for the district of 
Columbia to accompany its action in overruling Ap¬ 
pellant’s motion to dismiss the bill of complaint filed 
in the Court below. 


i 

| 
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n. 

Jurisdiction. 

The United States Court of Appeals for the Dis¬ 
trict of Columbia has jurisdiction of this case under 
the Act of February 9th, 1893, 27 Stat. 435, Chap. 74, 
Sec. 7, as amended; Title 18, Sec. 26, Code of Laws for 
the District of Columbia (1929), having granted on 
March 15th, 1937 (R. 16) a special appeal to review 
the interlocutory order entered by the Court below on 
January 29, 1937, (R. 16). 


m. 

Statement of the Case. 

On July 22, 1936, B. C. Schram, Receiver of First 
National Bank-Detroit, a national banking associa¬ 
tion, Detroit, Michigan, brought a suit in equity in the 
District Court of the United States for the District of 
Columbia against Montrose Strasburger, Washington, 
District of Columbia, and exhibited his bill therein 
(R. 1). 

The facts as alleged in the bill of complaint are as 
follows: 

That on the 11th day of May, 1933, the Comptroller 
of the Currency of the United States of America, 
found and declared the First National Bank-Detroit 
to be insolvent and unable to discharge its just and 
lawful debts; that thereupon on the 11th day of May, 
1933, the said Comptroller of the Currency appointed 
C. O. Thomas as Receiver thereof, who took posses¬ 
sion of the books, records and assets of said associa- 
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tion in pursuance of the statutes of the United States 
of America in such cases made and provided; that or 
the 15th day of August, 1934, the said Comptroller of 
the Currency appointed B. C. Schram, the respondent 
herein, as Receiver of the First National Bank-Detroit, 
to succeed the said C. 0. Thomas; that the said B. C. 
Schram has ever since and at the time of the filing of 
said bill been the duly appointed, qualified and acting 
Receiver of First National Bank-Detroit, b national 
banking association; that on or about the 16th day of 
May, 1933, the said Comptroller of the Currency de¬ 
clared that the available assets of the First National 
Bank-Detroit were insufficient to discharge and pay 
its lawful contracts, debts and engagements and that 
it was therefore necessary to enforce the! full indi¬ 
vidual liability of the shareholders therein as pre¬ 
scribed by the Act of June 3rd, 1864, Chap. 106, Sec. 
12, 13 Stat. 102, as amended December 23rd, 1913, 
Chap. 6, Sec. 23, 38 Stat. 273 (R. S. Section 5151; Title 
12, U. S. C. Secs. 63-64); that “ * * * said Comptrol¬ 
ler of the Currency of the United States, by virtue of 
the authority vested in him by law did levy and make 
an assessment and requisition upon the shareholders of 
First National Bank-Detroit for Twenty-five Million 
Dollars ($25,000,000.00) to be paid by then! on or be¬ 
fore the 23rd day of June, 1933, which assessment and 
requisition was amended, on June 20th, 193$, to extend 
the time of payment to July 14th, 1933, and on July 
13th, 1933, was amended to extend the time 6f payment 
from July 14th, 1933 to July 31st, 1933, and did make 
demand upon each and every one of them for the par 
value of each and every share of the capital stock of 
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said association held or owned by them * * which 
assessment represented the entire statutory liability 
of said shareholders. 

The Appellant further says that the bill discloses a 
theory whereby the Receiver of the First National 
Bank-Detroit must pierce the corporate veil of the De¬ 
troit Bankers Company, a corporation organized and 

presently in liquidation in the State of Michigan, in 

\ 

order to establish the liability of the petitioner herein, 
who is alleged to be a stockholder in said Detroit 
Bankers Company and not a registered stockholder in 
the insolvent national banking association; that said 
theory contemplates a result whereby The Detroit 
Bankers Company as registered stockholder in the 
First National Bank-Detroit will be decreed only such 
as a trustee or agent for the constituent stockholders 
of the Detroit Bankers Company. 

That said bill has a double aspect whereby it con¬ 
templates liability of the petitioner herein as an al¬ 
leged stockholder in the Detroit Bankers Company by 
reason of a certain provision alleged to be contained in 
the certificates of stock issued by the Detroit Bankers 
Company, which provision is as follows : 

“The holder of each share of common stock of 
this corporation shall be individually and sev¬ 
erally liable for such stockholder’s ratable and 
proportionate part (determined on the basis of 
their respective stockholdings of the total issue 
and outstanding stock of this corporation) for any 
statutory liability imposed upon this corporation 
by reason of its ownership of shares of the capital 
stock of any bank or trust company, by the accept¬ 
ance of their certificates of stock of this company, 
severally agree that such liability may now or 
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hereafter be enforceable against stockholders of 
banks or trust companies under the laws under 
which said banks or trust companies are organ¬ 
ized to operate. A list of the stockholders of this 
company shall be filed with the Banking Commis¬ 
sioner and the Comptroller of the Currency, when¬ 
ever requested by either of those officers.” 

On September 25, 1936, the defendant below, Mont¬ 
rose Strasburger, filed his motion to dismisb the afore¬ 
said proceedings asserting: (1) The bill of complaint 
showed on its face that the claim was barred by the 
Statute of Limitations; (2) The claim was merely for 
the recovery of a money demand for which there was 
a plain, adequate and complete remedy at law, (3) 
That the bill of complaint failed to state facts en¬ 
titling plaintiff to relief in equity, or a cause of action 
at law; (4) For such other good and sufficient reasons 
as may be shown (R. 15). 

• 

On January 25,1937, the motion to dismiss was fully 
argued in the District Court, said arguments being 
confined to the matter of the application of the Stat¬ 
ute of Limitations, it being agreeable to counsel that 
the remaining points raised by the motion to dismiss 
be withdrawn in deference to a more propitious occa¬ 
sion for the presentation thereof, namely after proofs 
were submitted at final hearing. 

On January 29th, 1937, the District Cohrt entered 
an order or decree overruling appellant’s motion to 
dismiss (R. 16). 

From this interlocutory decree the defendant below, 
within the period permitted by rule of court, filed a 
petition in the United States Court of Appeals for the 
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District of Columbia for the allowance of a special 
appeal to review the aforesaid order or decree of the 
District Court. Thereafter on March 15, 1937, the 
special appeal was granted (ft. 16). 

IV. 

Assignments of Error. 

1. The Court erred in overruling motion to dismiss 
the bill of complaint and in failing to hold that the 
claim therein sought to be enforced was barred by the 
Statute of Limitations. 

2. The Court erred in not sustaining the motion to 
dismiss interposed to the bill of complaint. 


V. 

Summary of Argument. 

1. Where in a proceeding in equity the bill of com¬ 
plaint discloses that the claim is barred by the Statute 
of Limitations the question may be raised by a motion 
to dismiss. 

2. Irrespective of the fact that this is a proceed¬ 
ing in equity, the ordinary Statute of Limitations is 
applicable thereto. 

3. The period of limitations as contained in Title 
24, Chap. 12, Sec. 341, Code of Laws for the District of 
Columbia (1929) is applicable to the claim herein 
sought to be enforced. 

4. The cause of action accrued when the Comp¬ 
troller of the Currency of the United States declared a 
deficiency in a fixed amount. 



5. An interpretation of the National Bank Act 
which would empower the Comptroller of thie Curren¬ 
cy of the United States to set a payable date |and grant 
extensions thereof frustrates the purpos^ of the 
Statute of Limitations. 


VL 


Argument. 

1 . 

. 

In a proceeding in equity, the defense of the 
Statute of Limitations may be raised by a motion to 
dismiss where such a matter appears on the face of 
the bill of complaint. 

, 

The Rules of Practice for the Courts of ^Equity of 
the United States, promulgated by the Supreme Court 
of the United States, November 4, 1912, as amended, 
provide in Rule No. 29, as follows: 

“ * * * Every defense in point of laV arising 
upon the face of the bill, whether for misjoinder, 
nonjoinder, or insufficiency of fact to cohstitute a 
valid cause of action in equity, which might here¬ 
tofore have been made by demurrer or plea, shall 
be made by motion to dismiss or in the answer 
* * * ” (Italics Supplied.) 

Prior to the adoption of the aforegoing by the Su¬ 
preme Court of the United States, it was the general 

i 

practice in this jurisdiction to permit a demurrer to 
raise the question of laches or the Statute bf Limita¬ 
tions where such a fact appeared on the f^ce of the 
bill of complaint. In Cammack v. Carpenter, 3 App. 
D. C. 219 (1894), Mr. Chief Justice Alvey Stated for 
the Court as follows; 
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‘‘ It is well settled that laches and undue lapse of 

time constitute a good defense in equity, and one 

that may be availed of by demurrer to the bill 
* * * 

In the much later case of Hurdle v. American Securi¬ 
ty & Trust Company, 59 App. D. C. 58, (1929), the 
Court ruled as follows: 

“The defendant moved the Court to dismiss the 
bill, upon the grounds***; (b) that plaintiff’s 
bill disclosed laches such as would prevent re¬ 
covery herein; * * * ” 

“We do not find it necessary to discuss the other 
grounds upon which the appellee defends the de¬ 
cree of the lower court, for in our opinion it was 
fully justified upon the ground that plaintiff’s suit 
was barred by lapse of time. ’ ’ 

In the last mentioned case, the Court applied the 
ordinary Statute of Limitations as the measure of 
laches and affirmed the action of the lower court in 
sustaining a motion to dismiss the bill of complaint. 
The same principle there involved is presented by the 
present appeal. 

Mr. Charles A. Keigwin in his treatise on Equity 
Pleading, (Cases in Equity Pleading, 1924) at page 
364 fully states the practice: 

“As a demurrer puts in issue the legal suffi¬ 
ciency of the bill, the possible grounds of demur¬ 
ring are as nearly infinite as the possibilities of 
human error in point of law * * * all sorts of ob¬ 
jections to the plaintiff’s demand of relief may 
suggest themselves upon his account of the trans¬ 
action as given in the bill; and objections so ap¬ 
pearing upon the face of the bill are available by 
demurrer. Such objections may go to the juris¬ 
diction of the court, as on the ground that the mat¬ 
ter shown is not appropriate to any equity court 
or that the particular court has not jurisdiction 
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over the defendant or over the subject matter. Or 
there may be objection on account of ohe or more 
of the parties named; as that the plaintiff is, by 
reason of infancy, insanity, or want of corporate 
character, not competent to sue; * * * So the de¬ 
murrer may go to defects in the cause of action 
stated, either because the transaction presented is 
one which would not in any possible statement give 
a right to relief, or because the actual statement 
omits allegation of some particular fact or facts to 
(sic) which are requisite to a complete cause of 
action. Again, a bill may be demurrable because 
the right asserted appears to be barred by limita¬ 
tions or laches, or the subject matter is multi¬ 
farious, or the narrative is lacking in qertainty or 
in requisite details or is otherwise insufficient in 
respect of formal propriety.” 

I 

In national banking association decisions, it has al¬ 
ways been the practice of the Supreme C^urt of the 
United States to permit the matter of the Statute of 
Limitations to be raised by demurrer when the facts al¬ 
leged in the bill of complaint disclose thaj; the stock 
assessment proceedings have been brought after the 
expiration of the period of limitations applicable there¬ 
to. McDonald v. Thompson, 184 U. S. 71; 4d L. ed. 437 
(1902). In McClaine v. Rankin, 197 U. S. 154; 49 L. 
ed. 702 (1905), the following quotation appears in the 
official report thereof: 

“In error to the United States Circuit Court of 
Appeals for the Ninth Circuit to review a judg¬ 
ment affirming, on a second writ of err^r, a judg¬ 
ment of the Circuit Court for the District of Wash¬ 
ington overruling a demurrer setting up the statute 
of limitations in an action to enforce the statutory 
liability of a shareholder in a national b^nk. Judg¬ 
ments of both courts reversed, and cau$e remand¬ 
ed to the Circuit Court, with directions to sustain 
the demurrer, and enter judgment for defendant.” 


! 
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2 . 

Irrespective of the fact that this is a proceeding in 
equity, the ordinary Statute of Limitations is applica¬ 
ble thereto. 

The basic default as set forth in Appellee’s bill of 
complaint is peculiarly common to a court of law 
whether redress is sought in a court of equity or else¬ 
where, namely, the failure to pay a sum of money. 
Under such circumstances courts of equity apply, and 
are bound by, the ordinary Statute of Limitations. In 
Hurdle v. American Security & Trust Company, supra, 
Mr. Chief Justice Martin, adopted the following ex¬ 
pression : 

“It is true that the legal and equitable remedies 
claimed by the plaintiff for the redress of her 
grievance are not identical, the legal remedy being 
a judgment for damages because of a breach of 
contract, the equitable remedy being a decree for 
the specific performance of the contract. Never¬ 
theless the remedies are concurrent in the sense 
that both arise from the same default of decedent, 
and a satisfaction of either would work a satisfac¬ 
tion of the other. There is in fact but a single 
right and a single default involved in the trans¬ 
action. ‘If, therefore, the statute of limitations 
would be a bar to an action at law, it would be 
equally a bar in equity, the mode of relief making 
no difference.’ Shelby’s Heirs v. Shelby, Cooke 
(Tenn.) 179, 5 Am. Dec. 686 # • * ” 

In Willard v. Wood, 1 App. D. C. 44 (1893), it was 

stated: 

“ * * * if this was an action at law on such con¬ 
tract, the statute would, on the undisputed facts of 
this case, constitute a complete bar to the right to 
recover. But this is a proceeding in equity. The 
principle, however, is too well established to ad- 
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mit of controversy, that the Statute of Limitations 
is no less a bar to relief in equity than it is to a 
recovery at law. ’ ’ 

To the same effect: Sis v. Boarman, 11 Apjt). D. C. 116 
(1897); Patten v. Warner, 11 App. D. C. 149 (1897); 
Anglo-Colombian Development Company vj Stopleton, 
57 App. D. C. 209 (1927). 


3. 

The Period of Limitations as contained in Title 24, 
Chap. 12, Sec. 341, Code of Laws for the District of 
Columbia (1929) is applicable to the claim herein 
sought to be enforced. 

The period of limitations applicable to claims of the 
character here under consideration is that contained 


in the residuum of Title 24, Chap. 12, Sec. 341, of the 
Code of Laws for the District of Columbia! (1929), 31 
Stat. 1389, Chap. 854, Sec. 1265; 32 Stat. 542, Chap. 
1329, [Glenn v. Marbury, 145 U. S. 499 ; 36 L. ed. 790 
(1892)], viz: 

a * * * an( j no ac tion the limitation bf which is 
not otherwise specially prescribed in this section 
shall be brought after three years from the time 
when the right to maintain such action shall have 
accrued * * * ” 

(The aforesaid section of the District of 
Columbia Code is set forth in full in the Appen¬ 
dix.) 


Where Congress has failed to specify tl^e period of 
limitations in which suits or actions may be brought 
under the laws of the United States, the Statute of 
Limitations of the lex forti applied. Nichols v. Chesa¬ 
peake & Ohio Ry. Co., 195 Fed. 913 (CCA-6) (1912); 


i 

| 

i 


I 
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Davis v. Parrington, et al., 281 Fed. 10 (CCA-9) 
(1922); Miller v. Hamner, 269, Fed. 891 (CCA-3) 
(1920); in Montgomery’s Manual, Federal Jurisdic¬ 
tion and Procedure, 3rd Edition, 1927, at Section 361, 
the following statement appears: 

“Where a right of action is created by federal 
statute, and no provision is made as to the time 
within which suit must be brought, actions which 
are brought to enforce the right are governed by 
the varying statutes of limitations of the several 
states * * * 

“Congress has power, it would seem, to specify 
periods within which rights of actions shall be as¬ 
serted in the federal courts * * * 

“Thus, the state statute is applicable to a suit 
to enforce the individual liability of a stockholder 
of a national bank. The construction which has 
been placed upon the statute by the state courts 
will be accepted by the federal court.” 

In 37 Corpus Juris, Limitations of Actions, Section 
46, the rule is expressed: 

i 

“ * * * * fae general rule is that in respect to the 
limitation of actions the law of the forum governs, 
as well in matters of exception from the bar fixed 
bv the statute as in matters of the actual bar it¬ 
self * * * * *” 

In McClaine v. Rankin 197 TJ. S. 154; 49 L. ed. 702 
(1905), the court said: 

“* * * * in the absence of any provision of the 
act of Congress creating the liability, fixing a limi¬ 
tation of time for commencing actions, to enforce 
it, the statute of limitations of the particular state 
is applicable* * *” 

The proceeding instituted by the Receiver of the 
First National Bank-Detroit in the court below was one 
to enforce the double-liability of a stockholder, the 
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i 
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super-added liability to more accurately express the 
nature thereof, in a national banking association under 
authority of the act of Congress of June 3, lj864, Chap. 
106, Sec. 12,13 Stat. 102, as amended December 23,1013, 
Chap. 6, Sec. 23, 38 Stat. 273; B. S. 5151, as' amended; 
Title 12, U. S. C. Sec. 63, 64. 

(The aforesaid provisions of law are set forth 
in full in the Appendix). 

No Statute of Limitations is contained in the Nation¬ 
al Bank Act, as amended, considering said ac^; as a code 
of laws in itself; nor is any general period of limita- 

I 

tions prescribed by Congress for the enforcement of 
its laws. 

• i 

It is clear, therefore, that the period of limitations 
applicable to the proceedings had below is governed 
by the aforesaid laws of the District of Columbia—the 
lex fori. 

4. 

| 

The Cause of Action accrued upon the declaration 
of a deficiency in a fixed amount. 

Ride Expressed And Applied To Allegations Of Bill 

of Complaint. 

i 

In paragraph thirty-one (31) of the bill of complaint 
it is alleged that “On or about the 16th day of May, 
1933 * * * the Comptroller of the Currency of Ihe United 
States, found and declared that it appeared to his satis¬ 
faction in order to pay the contracts, debts and engage¬ 
ments of First National Bank-Detroit, that it was neces - 

i 

sary to enforce the individual liability of the stock¬ 
holders * * * and did make demand upon each and every 
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one of them for the par value of each and every share 
of the capital stock * * * *” (R 11). Although the 
exact date of this declaration does not appear because 
the phrase “on or about the 16th day of May, 1933”, 
it nevertheless is clear that it occurred prior to June 
23rd, 1933, for the reason that this latter date was the 
one on which the assessment was originally made pay¬ 
able, and it is apparent that the declaration aforesaid 
took place prior to that date. 

For tke purpose of this appeal it will suffice that the 
declaration of deficiency alleged in paragraph thirty- 
one (31) was made between the dates of May 16, 1933 
and June 23,1933. 

We therefore find that prior to June 23,1933 a deter¬ 
mination of a “necessity” for a full assessment was 
made by the Comptroller of the Currency, and that find¬ 
ing has never been altered in any respect. In other 
words the Comptroller of the Currency made a finding 
that the assets of the First National Bank-Detroit which 
were taken over by him on May 11, 1933 (R.2) could 
not discharge the obligations of the association and 
consequently recourse to the super-added liability of 
the individual stockholders was necessary. The signifi¬ 
cance of the action of the Comptroller of the Cur¬ 
rency on or about May 16, 1933 is clearly expressed in 
Boyd et al. v. Schneider et al ., 124 Fed. 239 (C C-Ill- 
1903): 

“It would seem that the powers given by the 
statute to the Comptroller are in their nature judi¬ 
cial * * * He is authorized to determine when it 
is necessary to institute proceedings against stock¬ 
holders to enforce their stock liability. All these 



questions are referred to his judgment and his 
discretion * * *” 

And again in Kennedy v. Gibson et al., ^5 U. S. 498 
(8 Wall); 19 L. ed. 476, it is said: j 

“It is for the comptroller to decide when it is 
necessary to institute proceedings against the 
stockholders to enforce their personal liability, 
and whether the whole or a part, and if only a 
part, how much, shall be collected. These ques¬ 
tions are referred to his judgment and discretion 
and his determination is conclusive * *! * 

, I 

The declaration of deficiency made by the Comp¬ 
troller of the Currency prior to June 23,11933 was a 
judicial determination, binding upon all the share¬ 
holders. If, therefore, the liability of the shareholders 
is deemed to become absolute and the eaupe of action 
therefore is deemed to accrue at the tiine of such 
declaration, then the claim sought to be enforced by 
the Receiver of the First National Bank-Detroit is bar¬ 
red by the Statute of Limitations for the reason that 
the proceedings below were not instituted until July 
22, 1936, more than three years from the date of such 
declaration (R. 1). 

In Cowden v. Williams- Ariz.-[259 P. 670 

(1927) the highest court of the State in construing a 
statutory provision patterned after the National Bank 
Act, adopted the following rule: 

‘ ‘ The statute imposes a new liability before non¬ 
existent, and hence, if susceptible of more than one 
construction it should receive that imposing the 
lightest burden.” 

“We think the true rule to be following depends 
on whether the liability of the stockholder is pri¬ 
mary or secondary. If it be the forme?—if on any 
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default of the corporation a creditor may waive his 
rights against the corporation and sue the stock¬ 
holder directly—then the right is primary, and the 
cause of action accrues immediately on the de¬ 
fault of the principal debtor. If, on the other hand, 
the liability is only secondary,—if the stockholder 
is responsible to the creditor only for what the 
corporation fails eventually to paV,—the cause 
of action, logically speaking, would not accrue 
until in some manner the extent of the ultimate 
liability is determined. ’ ’ 

“When judicial ascertainment is had and the 
assets of the bank are definitely determined to be 
insufficient, then the pro rata contribution of the 
shareholders may be extended against them to sup¬ 
ply the deficiency. It is as a result of such judi¬ 
cial determination and ascertainment that the 
cause of action arises against the shareholders in 
a fixed amount. The amount thus fixed for the 
shareholder to pay then becomes due and it is the 
failure to pay it when so ascertained to be due 
that constitutes * * * the cause of action * * 

The great weight of authority, under the state de¬ 
cisions construing local banking statutes, similar to the 
National Bank Act, unquestionably adopts the fore¬ 
going rule in applying the Statute of Limitations to the 
super-added liability of shareholders. Of the state 
courts which have been called upon to decide such a 
problem, we have the following: 

Maine—Hale v. Cushman (1902) 96 Me. 136; 
51 Atl. 874. 

Maryland—Mister v. Thomas (1914) 122 Md. 
445; 89 Atl. 844. 

Missouri—Miller v. Connor (1913) 177 Mo. 
App. 630; 160 S. W. 582. 

Penna.—Kir shier v. Wainwright (1917) 255 
Pa. 525; 100 Atl. 484. 
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W. Virginia—Pyles v. Carney (19^.9) 85 W. 

Va. 159; 101 S. E. 174. 

Kansas—Davis v. Drury (1919) 10£> Kan. 69; 

181 P. 558. 

In the aforesaid decision of Pyles v. Carney we find 
the Court relying upon Mcdaine v. Rankin 197 U. S. 
154; 49 L. ed. 437 (1902), infra, a case in whi^h the Ap¬ 
pellant places much reliance in support of the principle 
sought to be applied to the proceedings below. 

In Mister v. Thomas, the Maryland decision re¬ 
ferred to above, the Court stated: 

“with regard to the plea of limitations only a 
word need be said. The obligation of the defend¬ 
ant to pay accrued on March 23, 1910 the date of 
the order. The statutory liability is declared to 
be an asset of the corporation for the benefit rata¬ 
bly of all its depositors and creditorsi if neces¬ 
sary, to pay the debts of the corporation. Mani¬ 
festly there is no obligation upon the shareholder 
to pay anything until the amount he is required 
to pay has been determined by an order of a 
court of competent jurisdiction. No mhtter what 
the rule may be in other jurisdictions, tpie reason¬ 
able and just rule to be applied to cages of this 
nature is that the statute of limitations begins to 
run only from the date of the order fixing the 
amount to be paid by the stockholder * * V* 

In Hale v. Cushman, the Maine decision, aforesaid, 
it was said: 

“The liability is not primary, to be enforced as 
soon as a debt against the corporation matures; 
but is secondary * * *—to be enforced only when 
the inability of the corporation is judicially dem¬ 
onstrated, when the assets of the company are 
judicially found to be insufficient, and the amount 
of the deficiency definitely ascertained.\ 9 (Italics 
, supplied.) 


i 
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In Miller v. Connor, supra , the Missouri Court ob¬ 
served : 

“It is a result of such judicial determination 
and ascertainment that the cause of action arises 
against the shareholder in a fixed amount.’’ 

In Davis v. Drury, supra, the Kansas Supreme 
Court held that: 

* 

“* * # fae bank commissioner, upon full ex¬ 
amination of its financial status, determined that 
the bank was insolvent, and on August 18, 1914, 
that officer made an assessment equivalent to 100 
per cent—the full double liability * * # and noti¬ 
fied the defendants to pay the same on September 
18, 1914 * * *. 

“* * * was the liability complete and absolute 
on August 18th? We find nothing in the statute 
giving the commissioner power to defer the ma¬ 
turity of the liability * * *. 

“* » * administrative order requiring as¬ 
sessment * * * had determined the necessity for 
the assessment, and had computed it * * V’ 

Development of Rule Under National Bank Act and 
Its Rationale Thereunder . 

The Act of June 3,1864, Chap. 106, Sec. 12; 13 Stat. 
102; Revised Statutes, Sec. 5151, (Title 12 U. S. Code, 
Secs. 63, 64), provides as follows: 

“The stockholders of every national banking 
association shall be held individually responsible 
for all contracts, debts, and engagements of such 
associations, each to the amount of his stock there¬ 
in, at the par value thereof in addition to the 
amount invested in such stock * * *” (Italics 
supplied). 

(The aforesaid section of the National Bank 
Act is set forth in full in the Appendix.) 


i 
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In order to apply the period of limitations as con¬ 
tained in Title 24, Chap. 12, Sec. 341, Code of Laws 
for the District of Columbia, to the liability aforesaid 
we must, in the words of the Code, ascertain 4 4 * * * 
when the right to maintain such action [therefor] 
shall have accrued * * The solution ^>f the prob¬ 
lem depends upon an analysis of the liability placed 
upon the shareholder, to determine the nature and 
character thereof, the person entitled to enforce it, 
as well, when that person may enforce his demand. In 
Ruling Case Law, Volume 17, Page 749, it is stated: 

44 * * * Whenever it is in the pow&r of a per¬ 
son to enforce his demand, his cause of action has 
accrued, although he may, by law, be required to 
make a demand * * *" (Italics supplied). 

If it be established that at a given momeht the super- 

] • 

added liability of a shareholder in a national banking 
association becomes absolute and perfect! as well in 
obligation as in amount thereof, then tljat moment 
must be taken as the time when the cause of action ac¬ 
crues. In Ruling Case Law, Volume 17, Page 769, the 
following principle is set forth wherein the leading 
case of Cook v. Carpenter, 212 Pa. St. 165; 61 Atl. 799 
( ) is relied upon: 

“WTiere an obligation to pay is absolute and 
present, the only element not fixed with certainty 
being the time of payment, as that is ajt the option 
of the creditor, and the debtor must lpe prepared 

eo instante , the statute begins to run at once 

• • ♦ >> 

! 

The doctrine announced in Cook v. Carpenter, supra, 
has been fully accepted and adopted in tljiis jurisdic¬ 
tion. Kenyon v. Youngman, 59 App. D. C. 300 (1930). 


| 

i 


20 


Proceeding then with an analysis of the snper-added 
liability we find that the shareholder is not made liable 
“on” the contracts, debts and engagements of the 
banking association, but only “for” them. In Mc- 
Claine v. Rankin, 197 U. S. 154; 49 L. ed. 702; (1905) 
(Sub Nomine, Aldrich v. McClaine, 98 Fed. 378, infra) 
the Court said: 

<<* * * wor( j s 0 f §5151 do not mean 

that the stockholder promises the creditor, as 
surety for the debts of the corporation but merely 
imposes a liability on him as secondary to those 
debts which debts remain distinct * * 

The liability is not primary, to be enforced as soon 
as a debt against the association matures. The share¬ 
holder cannot be joined in a suit against the associa¬ 
tion on such debts. Kennedy v. Gibson, 75 U. S. (8 
Wall.) 498; 19 L. ed. 476 (1869). It is a liability sepa¬ 
rate and distinct from the ordinary liabilities. A 
creditor’s claim is primarily against the association, 
but only secondarily against the shareholder. The 
shareholders’ liability is truly a reserve fund to be re¬ 
sorted to according to the terms of the National Bank 
Act. In that respect it is properly designated as a 
secondary liability i . e. next in line to the ordinary as¬ 
sets of the association. The Act of June 3,1864, Chap. 
106, Sec. 50,13 Stat. 114; Revised Statutes, Sec. 5234, 
as amended (Title 12 U. S. Code, Sec. 192, provides as 
follows: 

“Such receiver under the direction of the comp¬ 
troller * * * may, if necessary to pay the debts 
of such association, enforce the individual liability 
of the stockholder * * *” (Italics supplied). 

(The aforesaid section of the National Bank 
Act is set forth in full in the Appendix.) 
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Manifestly there is no obligation placed upon the 
shareholder to respond until some competent author¬ 
ity determines that a necessity therefor exists. In Mc- 
Claine v. Rankin, supra, the Court in its dissenting 
opinion made this generally applicable statement: 

“* * * the national banking act empowers the 
Comptroller to determine the necessity for an as¬ 
sessment * * * and to make a call for such as¬ 
sessment, thereby the obligation * * # becomes 

* * * contingent * * *” (Italics supplied). 

! 

In consideration of the foregoing it may reasonably 
be concluded that: 

1. The cause of action to enforce super-added 
liability is bestowed upon the Comptroller of the 
Currency. 

2. The super-added liability is secondary and 
is to be enforced according to the term^ of the Na- 

. tional Bank Act. 

3. The secondary obligation is Conditioned 
upon the “ necessity” therefor, as proscribed by 
the National Bank Act. 

—_ i , 

When then, in the words of the Code, deles “* * * 
the right to maintain * * *” an action arise—when 
does the cause of action accrue to the Comptroller? It 
would appear that the following principle contained 
in 37 Corpus Juris, Limitations of Actions, Section 
169, would answer such an inquiry: 

“ Where a contract provides that performance 
by the promisor shall take place on the happening 
of a certain event or * * * a certaiij condition, 
the cause of action accrues and the statute begins 
to run when the event occurs or the condition is 
complied with * * 

• 

The condition being predicated upon the “neces¬ 
sity” for recourse to the shareholder’s liability, it 
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would seem to follow that when that has been ascer¬ 
tained as well as the amount thereof, the obligation 
becomes absolute and perfect, and the right to main¬ 
tain an action follows as a matter of course. In Car- 
roll v. Green, 92 U. S. (2 Otto) 509; 23 L. ed. 738 
(1876) the Court said: 

“According to the Statute the liability of each 
stockholder arose upon the failure of the bank. 
The liability gave at once the right to sue, and by 
necessary consequence the period of limitations 
began at the same time.” 

It is true that in Carroll v. Green, supra, the liability 
was deemed primary and unconditional (See McClaine 
v. Rankin, supra), a situation which does not exist 
under the National Bank Act. Nevertheless when the 
liability under the National Bank Act becomes abso¬ 
lute by the fulfillment of the condition therein, the 
language in Carroll v. Green is applicable, viz.: “ * * * 
The liability gave at once the right to sue * * In 
Davis v. Drury, 105 Kan. 69; 181 P. 558 (1919) the 
Court said: 

“* * * when the liability is imposed by stat¬ 
ute, and the statute is silent as to the date when 
payment is due, an action on that statute accrues 

as soon as the fact of liability is ascertained 

• • * 

In McClaine v. Rankin, supra, the Court stated: 

“The liability is conditional and statutes of 
limitations do not commence to run until after as¬ 
sessment. * * * In Carroll v. Green, it was 
said: ‘According to the statute, the liability * * * 
arose upon the failure of the bank.’ The liability 
gave at once the right to sue. ” * * * 

“But here the right to sue did not obtain until 
the Comptroller of the Currency had acted [de- 
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dared a deficiency] * * *. The Statue of Limi- 
tions did not commence to run until Assessment 
made * * *” (Italics supplied). 


The decision in McClaine v. Rankin, supra, did not 
disturb the prior ruling in Carroll v. Green^ supra . It 
merely recognized a condition in the National Bank 
Act, namely, “the necessity’’ for recourse to an as¬ 
sessment. 


So, it is concluded that the cause of action in the 
proceedings below accrued to the Comptroller of the 
Currency on the date that he declared a deficiency and 
stipulated the amount to be paid by the shareholders. 


In Casey v. Galli, 94 U. S. (4 Otto) 673; 24 L. ed. 
168 (1877) it was laid down: j 

“The sum to be paid being liquidated and due 
and payable when the Comptroller’s order was 
made, it follows that the amount bears interest 
from the date of the order * * * ” 

i 

In Rankin v. Barton, 199 U. S. 228; 50 ]ji. ed. 163 
(1905) the Court was called upon to review a state de¬ 
cision which held that the cause of action accrued upon 
the expiration of a reasonable time in which tie assess- 

i 

ment could be made by the Comptroller of the Curren¬ 
cy of the United States. In reversing this decision the 
Court observed: i 

“The individual liability of a stockholder can 
only be enforced by his order. The provision is 
as much for the benefit of the stockholder as for 
the United States, and it is indispensible to the 
bringing of a suit against the stockholder. In 
other words, the liability dates from the | order of 
the Comptroller * * * ” 


I 
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In Armstrong v. McAdams, et al., 46 Fed. (2) 931 
(CCA-8) (1931), the following appears: 

“The cause of action accrued August 10th, 1926, 
the date the assessment was made by the Comp¬ 
troller of the Currency. Suit was therefore in¬ 
stituted more than three years after the cause of 
action accrued * * * ” 

In Drain v. Stough, 61 Fed. (2) 668 (CCA-9) (1932), 
it was stated: 

“The date of the assessment is the date upon 
which the liability of the stockholder to the re¬ 
ceiver accrues and not until the assessment is 
made and then only does the statute of limitations 
begin to run * * * 9 9 

In Forrest v. Jack, 294, U. S. 158; 79 L. ed. 829 

(1935) the Supreme Court again laid down the rule: 

“ * # * No cause of action arises until the assess¬ 
ment is made by the Comptroller * * * ” 

In Warner, et al. v. Citizens National Bank, et al., 
267 Fed. 661 (CCA-8) (1920), it was likewise observed: 

“The return of the executions unsatisfied show¬ 
ed that the bank had no assets from which the judg¬ 
ment would be satisfied: therefore the liability of 
the shareholders in a sufficient amount to pay the 
judgment became absolutely fixed not later than 
the return of the executions unsatisfied * * * ’’ 
(Italics Supplied). 

In Harris v. Briggs, 264 Fed. 726 (CCA-8) (1920), 
the Court had under consideration a state statute pat¬ 
terned after the stockholder’s liability provisions of 
the National Bank Act, and spoke thusly: 

“We are therefore, of the opinion that the cause 
of action in favor of the commissioner did not ac¬ 
crue until the date of the assessment.” 
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The appellant vigorously contends that by virtue of 
the very language of the National Bank itself (which 
provides for the liability when, and if, it is “neces¬ 
sary”, R. S. 5234) the cause of action involved in this 
appeal arose upon the declaration of a deficiency in a 
fixed amount by the Comptroller of the Currency on or 
about May 16, 1933 (R. 12); and the annexation to 
said declaration of a payable date, provision for a for¬ 
mal demand, or any other ultra vires matter would 
not, and could not, affect appellant’s statutory liability 
which became consummate on or about May 16,1933. 

In Page v. Jones, 7 Fed. (2) 541 (CCA-8) |(1925), it 
was appropriately observed: 

“The double-liability of a shareholder * * * is 
entirely statutory. It attaches, exists and is en¬ 
forceable and dischargeable at the tim^s, in the 
manner and for the purposes specified it the Act 
of Congress *** ” 

i 

In Brown v. Ellis, 103 Fed. 834 (D. C.—Vti) (1900), 
the Court emphatically announced: 

“The original order of the comptroller, laying 
the assessment upon the shares, is attached to a 
disposition of the receiver * * * The original order 
of that department of the Government, under his 
official signature and seal, proves itself, j It con¬ 
clusively fixes the liability of the shareholders 
from its date • • * ” 

“The point is made that no demand is shown 
* * * but as no demand of or notice to the stock¬ 
holders needs to be added to the order of the comp¬ 
troller, to create the liability, the exclusion of the 
evidence of the notice will not affect it.”i (Italics 
Supplied). 

In Davis v. Drury, 105 Kan. 69; 181 P. 558 (1919), 
supra , that Court construed a local banking statute 
patterned after the National Bank Act, and remarked: 
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“ * * * We fi n( j nothing in the statute giving 
the commissioner power to defer the maturity of 
the liability, nothing to suggest that the date when 
payment upon the liability should be made, was 
dependant upon his grace, courtesy or forebear- 
ance * * * 99 

The Facts Involved In This Appeal Are Parallel In 
Omnibus To Previously Reported Decisions. 

In Johnson v. Greene, 14 Fed. S. 945; (D. C.—Cal.); 
(1936), [affirmed on other grounds 88 Fed. (2) 682 
(CCA-9) (1937),] the super-added liability of a share- 

i 

holder in a national banking association depended, in 
view of the Statute of Limitations interposed thereto, 
upon whether the cause of action arose, on the declara¬ 
tion of a deficiency in a fixed amount, or upon the ar¬ 
rival of the date on which it was made payable by the 
Comptroller of the Currency. The Court said: 

“Whatever doubt there may have been upon the 
subject in the past, it is now definitely settled by 
the latest decisions of the Supreme Court and of 
our own circuit that a national bank shareholder’s 
liability for an assessment under the statute re¬ 
ferred to, and consequently the right of action in 
case the assessment is not paid, accrues upon the 
date of the assessment (Citing McClaine v. Ran¬ 
kin, supra , and Drain v. Stough, supra.). 

“The receiver relies upon Deweese v. Smith, 
(C. C. A. 8, 1901) 106 F. 438; 66 L. E. A. 971, as 
supporting his claim that the right of action did 
not accrue until the day the assessment was made 
payable. But that decision precedes the cases just 
cited * * * ” 

The Court in referring to its own circuit must have 
had in mind the case of Donald v. Bird, 85 Fed. (2) 
663 (CCA-9) (1936): 
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“The causes of action accrued when assess¬ 
ments were made against appellees by the Comp¬ 
troller of the Currency * * * (Drain v. Stough * # * 
McClaine v. Rankin * * *)” 

In Davis v. Drury, 105 Kan. 69; 181 P. 558 (1919) 
supra, the Commissioner of Banking declared a defi¬ 
ciency and levied a full assessment on August 18,1914, 
said assessment payable September 18, 3j914. Suit 
against a shareholder was filed September 5^ 1917, and 
a plea of a three year period of limitations was held 
to bar the proceeding. The state banking sjtatute was 
identical with the provisions of the National Bank 
Act. The Court observed: 

“In view of these statutory provisions when did 
the liability of these defendant shareholder ac¬ 
crue? 

“ * * * the b an k commissioner, upon full exam¬ 
ination of its financial status, determined that the 
bank was insolvent, and on August 18, ;1914, that 
officer made an assessment equivalent to 100 per 
cent—the full double liability * * * arid notified 
the defendants to pay the same on September 18, 
1914 * * * 

“ * * * was the liability complete and absolute on 
August 18thf We find nothing in the statute giv¬ 
ing the commissioner power to defer th^ maturity 
of the liability, nothing to suggest that the date 
when payment upon the liability should be made 
was dependent upon his grace, courtesy or fore- 
bearance. 

“ * * * It does not seem reasonable to read into 
the Arkansas statute a provision that fhe stock¬ 
holder’s liability is not mature until some date of 
payment prescribed by the bank commissioner, 
nor that that date could be advanced ori deferred 
at his discretion. His administrative ord^r requir¬ 
ing assessment to be paid on September! 18, 1914, 
30 days after he had determined the necessity for 


I 
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the assessment, and had computed it, was a mere 
civility to the stockholders, designed, no doubt, to 
give them a little time to raise and pay their as¬ 
sessments and to save himself the trouble of com¬ 
mencing possibly needless suits. 

“ * * * when the liability is imposed by statute, 
and the statute is silent as to the date when pay¬ 
ment is due, an action on that statute accrues as 
soon as the fact of liability is ascertained. ’ ’ 

Appellant's Theory—Bears Analogy To Rule Pre¬ 
vailing in Respect To “Calls” For Unpaid Stock Sub¬ 
scriptions. 

An analogue of considerable proportions results 
when we compare the law in respect to the accrual of 
the cause of action for “calls” upon shareholders with 
the law pertaining to “assessments” upon sharehold¬ 
ers. In this connection the term “calls” indicates a 

I 

liability for unpaid subscriptions of the par value, 
rather than “assessments” which indicate a demand 
over and above the par value thereof. Fletcher Cyc. 
Corporations, Volume 4, Section 1971. 

There can be no doubt that the law is well settled 
that the cause of action for unpaid subscriptions ac¬ 
crues to the creditors or their representative upon the 
date of the order making the “call” which order in ef¬ 
fect declares the necessity for recourse to the share¬ 
holder. Until then the liability is inchoate, there¬ 
after, consummate. In Scovill, et al. v. Thayer, 105 U. S. 
(15 Otto) 143; 26 L. ed. 968 (1882), the entire theory of 
liability was carefully considered. These comments 
were made: 

“The question for solution is, therefore, when 
under the facts of this case, did the cause of action 



accrue against the defendant in error? Certainly 
not until it became his duty to pay, according to 
the terms of his contract, or according to law 

# # # J9 

“We think, therefore, we are safe in spying that 
the statute did not begin to run in favor of the 
stockholders until at the very least the necessity 
for the payment had been ascertained, and an au¬ 
thorized demand of payment made * * * i” 

“ * * * In short, until an unconditional liability 
to pay something is fastened on the debtor, no ac¬ 
tion can be maintained against him and the Statute 
of Limitations does not begin to run in his favor 

* # * 97 


In Glenn v. Sothoron, 4 App. D. C. 125 (1894), the 
Court of Appeals of the District of Columbia followed 


the same rule: 

“The statutory bar, applicable to demands like 
the present, is a period of three years fr^m the ac¬ 
crual of the cause of action to the time of suit 
brought. Here the three years had not elapsed 
from the date of the order of the court of March 
26, 1886 making the call of the remaining 50 per 
cent of the stock subscribed, to the time of the fil¬ 
ing of the original bill in this case. The limitation 
under the statute commenced to run only from the 
date of the order making the call or assessment 
upon the stock * * * ’ ’ 


In Brown v. Alleback, et al., 166 Fed. 488, (CC-Pa.) 

(1908) it was observed: 

“ * * * on August 31,1905 the court made an or¬ 
der authorizing and instructing the plaintiff to levy 
such assessment. Under this decree tbe assess¬ 
ment was made payable October 4, 1905, and sub¬ 
sequently, on March 5,1906, the time for payment 
was extended to April 5,1906 * * * ’ 9 
“This assessment, upon which these defendants 
are called upon to pay, was made August 31,1905, 
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and it was not until that date that the statute of 
limitations began to run in their favor.’’ 

In Glenn v. Macon, et al,, 32 Fed. 7 (CC-La.) (1897), 
it was said: 

“The question is, did the order or decree amount 
to any call at all? If it did, then it is conceded 
prescription began to run, and the action would 
to the extent of the call, be barred. ’ ’ 

Refer, also, to the following decisions for further 
discussion of the aforesaid rule of law, namely Glenn 
v. McAllister’s Ex’rs, et al,, 46 Fed. 883, (CC-Va.) 
(1891); Glenn v. Foote, 35 Fed. 824, (CC-N. J.) (1888); 
Glenn v. Soule, 21 Fed. 417 (CC-La.) (1884). 

It would be a strange circumstance, indeed, if dif¬ 
ferent rules of law prevailed with respect to the ac¬ 
crual of the cause of action for a stockholder’s double 
liability as distinguished from the liability for unpaid 
subscriptions to capital stock, particularly, when both 
types of liability are fundamentally analogous * * * 
secondary and conditional. In Hale v. Cushman, 96 
Me. 136; 51 Atl. 874 (1902), supra, the court in speak¬ 
ing of the super-added liability of a shareholder in a 
banking association, commented thusly: 

“The liability is analogous to that of a stock¬ 
holder to creditors for unpaid subscriptions for 
stock which the corporation itself is barred from 
collecting. In such cases it has been held that no 
action can be maintained against the stockholder 
by a receiver or assignee for benefit of creditors 
until the fact and extent of the deficiency of the 
corporate assets have been ascertained and de¬ 
clared by some competent authority * * * Hawkins 
v. Glenn, 131, U. S. 319; 9 Sup. Ct. 739; 33 L. ed. 
184* * *” 
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The Accrual Of The Cause Of Action Dyes Not De¬ 
pend Upon The Payable Date of Assessment. 

The appellee’s contention is to the effect that the 
canse of action does not accrue until the arrival of the 
date on which said assessment is made payable by the 
Comptroller of the Currency which in this case, due to 
several extensions of the original payable date, would 
be August 1, 1933, and as suit below wa$ filed July 
22nd, 1936, the three year period of limitations would 
not be a bar thereto. It is conceded that certain dicta 
may be found in the decisions to support ihis conten¬ 
tion. In McDonald v. Thompson, 184 U. S. 71; 46 L. 
ed. 437 (1902) the court commented: 

“As the cause of action in this case accrued on 
July 10th, 1893, when the assessment! was made 
payable * * * 99 


In Rankin v. Miller, et al. f 207 Fed. 602, (D. C.-Del.) 
(1913) the Court observed: | 

“ * * * the period of limitations will commence 
to run only from the time the cause of action has 
fully matured through the making of an assess¬ 
ment, and the arrival of the day when lit becomes 
payable * * * ” I 

Similar expressions will appear upon an examina¬ 
tion of the following decisions, viz: Dewees0 v. Smith, 
106 Fed. 438, (CCA-8) (1901); Aldrich v. ^kinner, 98 
Fed. 375 (CC-Wa.) (1899); Aldrich v. M<jClaine, 98 
Fed. 378, (CC-Wa.) (1899). In these casesithe obser¬ 
vations relied upon by appellee, were not necessary to 
the solution of the problems before the courts and rep¬ 
resent pure dicta. In each case it was immaterial 
which date was selected * * * the date of tl^e declara- 
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tion of deficiency, or the date on which the assessment 
was made payable, for the reason that the Statute of 
limitations had run, or had not run, as to both dates. 
At all events, the cases could have been disposed of 
without particular recourse to the “payable date” or 
the “deficiency date”. So postured these remarks 
properly fall within the language of O’Donoghue v. 
United States, 289, U. S. 516; 77 L. Ed. 1356 (1933): 

‘‘ This observation made incidentally, by way of 
illustration merely and without discussion or 
elaboration, was not necessary to the decision, and 
is not in harmony with the views expressed in the 
present opinion. ‘It is a maxim not to be disre¬ 
garded’, said Chief Justice {Marshall in Cohen 
v. Virginia, 6 Wheat. 264, 399; 5 L. Ed. 257, 290 
‘that general expressions, in every opinion, are to 
be taken in connection with the case in which 
those expressions are used. If they go beyond 
the case, they may be respected, but ought not to 
control the judgment in a subsequent suit when the 
very point is presented for decision. The reason 
of this maxim is obvious. The question actually 
before the Court is investigated with care, and 
considered in its full extent. Other principles 
which may serve to illustrate it, are considered in 
their relation to the case decided, but there possi¬ 
ble bearing on all other cases is seldom completely 
investigated’.” 

The Appellee contends that, as the Receiver could 
not maintain an action for the assessment until the ex¬ 
piration of the date on which the assessment was made 
payable, namely, August 1,1933, the Statute of Limita¬ 
tions should not commence to run until then. Assum¬ 
ing for the purpose of this discussion, without admit¬ 
ting, that the respite referred to in paragraph thirty- 
one (31) of the bill (R. 11), precluded the Receiver 
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from filing suit, nevertheless this contention |must like¬ 
wise fail for the reason that the appellee looses sight 
of the true status of a receiver under the National 
Bank Act. Such a receiver is merely the agent, servant, 
or instrument of the Comptroller of the Currency, and 
it is this latter officer who in reality has th6 cause of 
action * * * the receiver merely is the alter $go of the 
Comptroller. Title 12, U. S. Code, Sec. 192, Revised 
Statutes, Sec. 5234 (See Appendix) provides that the 
receiver shall enforce the shareholder’s 1 ! liability 
“ * * * under the direction of the comptroller * * * 
Title 12, U. S. Code, Sec. 192, Revised Statutes Sec. 
5234 (See Appendix) provides that all fund^ collected 
from shareholders shall be paid into the j Treasury 
“ * * * subject to the order of the comptroller * * * 
Title 12, U. S. Code Sec. 194, Revised Statutes, Sec. 
5236, provides that all disbursements of funds collect¬ 
ed from stockholders shall be made by the Comptroller 
of the Currency . 

In Kennedy v. Gibson, 75 U. S. (8 Wall.) 498; 19 L. 
ed. 476 (1869), supra , the Court said: 

“The receiver is the instrument of the comp¬ 
troller. He is appointed by the comptroller and 
the power of appointment carries with it fhe power 
of removal. 

“* * * Creditors must seek their remedy through 
the comptroller in the mode prescribed by the 
statute * * * 

“The comptroller is required to give notice to 
all persons having claims against the association 
to present and prove them; and after malring pro¬ 
vision for refunding to the United States ‘any 
deficiency in redeeming the notes of such associa¬ 
tion * * * to make a ratable dividend of thk moneys 
paid over to him by the receiver * * * ” \ 
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In Metropolis National Bank v. Kennedy, 84 U. S. 
(17 Wall.) 19; 21 L. ed. 554 (1873), the following ap¬ 
pears : 

“In the case already referred to, the receiver 
had instituted a suit in equity against some of 
the stockholders of the Bank for the purpose of 
charging them with the personal liability pre¬ 
scribed by the 12th section of the Act; and we 
held that he had no right to do this without the 
Comptroller’s direction * * *. Stockholders are 
not ordinary debtors of the bank, but are rather in 
the light of creditors, their stock being regarded 
as a liability. They are entitled to all the surplus 
that remains, if any should remain, after payment 
of the debts. They are only conditionally liable 
for those debts after all the ordinary resources of 
the bank have been exhausted * * *. Although 
it is his duty to collect the assets * * * he does 
not distribute them, and cannot ordinarily know, 
without reference to the comptroller, whether a 
prosecution of the stockholders will be necessary 
or not * * \” 

Even to the compromise of the shareholders’ liabil¬ 
ity the receiver must first seek the approval of his 
principal, namely, the Comptroller of the Currency. 
Title 12, U. S. Code, Sec. 67; 46 Stat. 74, Chap. 58, Act 
of February 25, 1930, provides 

“Any receiver of a national banking association 
is authorized, with the approval of the Comptrol¬ 
ler of the Currency * * * to compromise, either 
before or after judgment, the individual liability 
of any shareholder * * *” (Italics supplied). 

Being the Comptroller’s cause of action, he has 
the right at any time after the declaration of a de¬ 
ficiency in a fixed amount to order the Receiver to file 
suit. These self-imposed respites may be withdrawn 
at any time by the Comptroller. The Comptroller has 
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complete control of the entire subject-matter. Clearly, 
if “A” delivers goods and wares to “B,”jat the lat- 

i 4 .« • • y • * 

ter’s request, “ B 99 impliedly agrees to pay a reason¬ 
able value, and is liable therefor. Certainly, a mes¬ 
sage from “A” to “B” stating that the clajm must be 
discharged by payment within thirty days (30) does 
not affect the running of the Statute of Limitations; 
and, moreover, the forwarding of a copy of! such mes¬ 
sage to A’s agent or attorney, with instructions to 
prosecute the claim in default of payment within thirty 
days, would not affect the running of the statute, al¬ 
though, the agent or attorney would be precluded from 
maintaining an action therefor. It is the perfection 
of the liability which creates the right to maintain the 
action, not the vagaries of the beneficiaries \hereof . 

The authority granted to the receiver of a national 
banking association to “* * * enforce the individual 
liability of the stockholder * * *” as contained in Re- 

i . f 

vised Statutes Section 5234 (See Appendix) is merely 
for the purpose of giving him an official status in 

I 

prosecuting such claims, in court or otherwise. It 
does not, and, by virtue of the other provisions of the 
National Bank Act, could not, grant to him any right 
other than that of an agent—dominated in all respects 
by the Comptroller of the Currency. 

The Payable Date and Extensions Thereof Con¬ 
tained in Paragraph Thirty-one of the Bill of Com¬ 
plaint Did Not Prevent the Filing of a CaU$e of Ac¬ 
tion . 

# . ! • i. * ..! 

In paragraph thirty-one (31) of the bill of com¬ 
plaint it is alleged that the Comptroller of Ithe Cur¬ 
rency on or about May 16, 1933, “* * * did|levy and 
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make an assessment and requisition upon the share¬ 
holders * * * to be paid by them on or before the 
23rd day of June, 1933, which assessment and requisi¬ 
tion was amended, on June 20th, 1933, to extend the 
time of payment to July 14th, 1933, and on July 13th, 
1933, was amended to extend the time of payment from 
July 14th, 1933, to July 31st, 1933 * * *” (R. 11,12). 

The very words “on or before” would indicate that 
the Comptroller of the Currency was merely warning 
the shareholders to pay the assessment and avoid the 
embarrassment and expense of court proceedings. In 
employing such a course the Comptroller of the Cur¬ 
rency was likewise saving the expense of counsel fees 
on needless suits. It cannot be doubted that if the Re¬ 
ceiver of the First National Bank-Detroit had entered 
suit prior to July 31, 1933 to enforce the liability as 
against an absconding shareholder, such a shareholder 
could not have successively defended the action by con¬ 
tending it was prematurely brought. In the aforesaid 
paragraph thirty-one (31) we find the following con¬ 
cluding words: 

“* * * an( j ^he ga -j Comptroller of the Cur¬ 
rency did thereupon direct the aforementioned C. 
0. Thomas, Receiver, and plaintiff, as his succes¬ 
sors, as aforesaid, to take all the necessary pro¬ 
ceedings by suit or otherwise to enforce to that 
extent the individual liability of said sharehold¬ 
ers.” 

Clearly this authority was granted at the time of 
the levy on or about May 16, 1933 and was authority 
for the Receiver to enter suit at any time thereafter 
in his discretion. An absconding shareholder could 
not logically contend that the period of grace was in 
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absolute restriction of such general authority. Nor 
could a construction be placed on such words of grace 
as would restrict the general authority gjranted. In 
the light of all the allegations of paragraph thirty-one 
(31) the fair import would certainly be that the Comp¬ 
troller was merely extending a courtesy toj sharehold¬ 
ers to prepare for the liability and place themselves in 
readiness for payment. In the words of Davis v. 
Drury, supra: 

<<* * « jj* s adnunistrative order requiring as¬ 
sessment to be paid on September 18, 1914, 30 
days after he had determined the necessity for 
the assessment, and had computed it, was a mere 
civility to the stockholders designed, no doubt, to 
give them a little time to raise and pay their as¬ 
sessments and to save himself the trouble of com¬ 
mencing possibly needless suits * * 

5. 

An interpretation of the National Bank Act which 
would impower the Comptroller of the Currency of 
the United States to set a payable date and grant ex¬ 
tensions thereof frustrates the purpose of the Statute 
of Limitations. 

In 37 Corpus Juris, LIMITATIONS OF 4.CTI0NS, 
Section 2: 

“* # * statutes of limitations are statutes of 
repose, the object of which is to suppress fraudu¬ 
lent and stale claims from springing up at great 
distances of time and surprising the parties or 
their representatives when all the proper vouchers 
and evidences are lost or the facts haye become 
obscure from the lapse of time or the defective 
memory or death, or removal of witnesses. Such 
statutes apply with full force to the most! meritori¬ 
ous claims.’’ 
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It must be presumed that Congress, in refusing to 
prescribe a period of limitations for the liability of a 
stockholder in a national banking association, intended 
that the Statute of Limitations of the various states 
and territories should operate and fill up the gap in 
that respect. McClaine v. Rankin, supra. In Forrest 
v. Jack, supra, it was said: 

“* * * j n a k sence 0 f federal enactments 
relating to procedure for enforcement of the lia¬ 
bility under section 66, collection is to be made in 
accordance with state laws * * * at least to the 
extent that such laws are not inconsistent with the 
enforcement of the liability imposed by national 
authority.” 

Having adopted the local laws, can we, by interpre¬ 
tation of the National Bank Act, create a situation 
which actually perverts the very theory of the Statute 
of Limitations thus adopted. Yet that is just what takes 
place if the Comptroller be permitted to set a “ pay¬ 
able date,” or to extend the “payable date” of the 
stock assessments. 

In setting the “payable date” the Comptroller of 
the Currency could declare a deficiency and then pro¬ 
vide for payment to be made ten years hence. In ex¬ 
tending the payable date, after first establishing it, the 
claim could be kept alive forever, regardless of the 
difficulties that the stockholder would experience in 
preserving any defense available to him or any testi¬ 
mony to support it. The whole structure and theory 
of the Statute of Limitations collapses and is rendered 
lifeless. 

The position of the Appellant is that Congress could 
have expressly provided that the Comptroller shall set 
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a “payable date” and no complaint coul4 be made 
thereto, but to imply such a power, when n6ne exists, 
is violative of the true intent of Congress in accepting 
the local Statutes of Limitation. The onlyj power in 
regard to the collection of the stock assessment liabil¬ 
ity in a national banking association is that' contained 
in Title 12, U. S. C. Section 192, R. S. 5234, als follows: 

“* * * if necessary to pay the debts of such 
association, enforce the individual liability of the 
stockholders * # *” (Italics supplied)! 

Attention is particularly directed to the many ex¬ 
tensions of time which were made by the Comptroller 
of the Currency (R. 11, 12). If these extensions are 
proper why not many more ? 

1 

i 

i • 
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Conclusion. 

So it is asserted without hesitation and with con¬ 
fidence that the order or decree of the District Court 
of the United States for the District of Columbia over¬ 
ruling the Appellant’s motion to dismiss should be, 
and will be, reversed by this Honorable Court. 

Respectfully submitted, 

MICHAEL J. KEANE, JR., 
Attorney for Appellant . 


■ i 
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APPENDIX. 

Sections of the Code of Laws for the District of 
Columbia cited. 

Title 24 D. C. Code, Chap. 12, Sec. 341; March 3, 
1901, 31 Stat. 1389, Chap. 854, Sec. 1265; June 30, 1902, 
32 Stat. 542, Chap. 1329: 

Section 341. Periods of Limitations:—No ac¬ 
tion shall be brought for the recovery of lands, 
tenements, or hereditaments after fifteen years 
from the time the right to maintain such action 
shall have accrued; nor on any executor’s or ad¬ 
ministrator’s bond after five years from the time 
of the right of action accrued thereon; nor on any 
other bond or single bill, covenant, or other instru¬ 
ment under seal after twelve years after the ac¬ 
cruing of the cause of action thereon; nor upon 
any simple contract, express or implied, or for 
the recovery of damages for any injury to real or 
personal property, or for the recovery of personal 
property or damages for its unlawful detention 
after three years from the time when the right to 
maintain any such action shall have accrued; nor 
for any statutory penalty or forfeiture, or for 
libel, slander, assault, battery, mayhem, wounding, 
malicious prosecution, false arrest or false im¬ 
prisonment after one year from the time when the 
right to maintain any such action shall have ac¬ 
crued ; and no action the limitation of which is not 
otherwise specially prescribed in this section shall 
be brought after three years from the time when 
the right to maintain such action shall have ac¬ 
crued: Provided, That if any person entitled to 
maintain any of the actions aforesaid shall be at 
the time of the accruing of such right of action 
under twenty-one years of age, non compos mentis , 
or imprisoned, such person or his proper repre¬ 
sentative shall be at liberty to bring such action 
within the respective times in this section limited 
after the removal of such disability, except that 
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where any person entitled to maintain an action 
for the recovery of lands, tenements, op heredita¬ 
ments, or upon any instrument under seal, shall 
be at the time such right of action shall accrue 
under any of the disabilities aforesaid] such per¬ 
son or his proper representative, except where 
otherwise provided herein, may bring such action 
within five years after the removal of such disa¬ 
bility, and not thereafter. | 

Sections of the Code of Laws for the United States 
of America, Cited. i 

j 

Title 12, U. S. Code, Chap. 2, Sec. 63; June 3, 1864, 
Chap. 106, Sec. 12,13 Stat. 102; Revised Statutes, Sec. 
5151. j 

Section 63. Individual liability of shareholders: 
—The shareholders of every national banking as¬ 
sociation shall be held individually responsible, 
equally and ratably, and not one for another, for 
all contracts, debts, and engagements of such as¬ 
sociation, to the extent of the amount of their 
stock therein, at the par value thereof, iik addition 
to the amount invested in such shares; except that 
shareholders of any banking association now ex¬ 
isting under State laws, having not less than 
$5,000,000 of capital actually paid in, and ja surplus 
of 20 per centum on hand, both to be determined 
by the Comptroller of the Currency, shall be liable 
only to the amount invested in their shares; and 
such surplus of 20 per centum shall be (kept un¬ 
diminished, and be in addition to the surplus pro¬ 
vided for in this chapter; and if at any time there 
is a deficiency, in such surplus of 20 pef centum, 
such association shall not pay any dividends to 
its shareholders until the deficiency is made good; 
and in case of such deficiency, the Comptroller of 
the Currency may compel the association to close 
its business and wind up its affairs underi the pro¬ 
visions of this chapter relating to dissolution and 
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Title 12, U. S. Code, Chap. 2, Sec. 64; December 23, 
1913, Chap. 6, Sec. 23, Stat. 273. 

Section 64. Individual Liability of Sharehold¬ 
ers—transfer of shares:—The stockholders of 
every national banking association shall be held 
individually responsible for all contracts, debts, 
and engagements of such association, each to the 
amount of his stock therein, at the par value there¬ 
of in addition to the amount invested in such stock. 
The stockholders in any national banking associa¬ 
tion who shall have transferred their shares or 
registered the transfer thereof within sixty days 
next before the date of the failure of such associa¬ 
tion to meet its obligations, or with knowledge of 
such impending failure, shall be liable to the same 
extent as if they had made no such transfer, to the 
extent that the subsequent transferee fails to meet 
such liability; but this provision shall be construed 
to affect in any way any recourse which such 
shareholders might otherwise have against those 
in whose names such shares are registered at the 
time of such failure. 

Title 12, U. S. Code, Chap. 2, Sec. 192; June 3, 1864, 
Chap. 106, Sec. 50, 13 Stat. 114; Revised Statutes Sec. 
5234; as amended, May 15, 1916, Chap. 121, 39 Stat. 
121 . 

Section 192. Default in payment of circulating 
notes:— On becoming satisfied, as specified in sec¬ 
tions 131 and 132, that any association has refused 
to pay its circulating notes as therein mentioned, 
and is in default, the Comptroller of the Currency 
may forthwith appoint a receiver, and require of 
him such bond and security as he deems proper. 
Such receiver, under the direction of the comptrol¬ 
ler, shall take possession of the books, records, and 
assets of every description of such association, 
collect all debts, dues, and claims belonging to it, 
and, upon the order of a court of record of com¬ 
petent jurisdiction, may sell or compound all bad 
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or doubtful debts, and, on a like order, may sell 
all the real and personal property of such associa¬ 
tion, on such terms as the court shall direct; and 
may, if necessary to pay the debts of sudb associa¬ 
tion, enforce the individual liability of the stock¬ 
holders. Such receiver shall pay over £ll money 
so made to the Treasurer of. the United States, sub¬ 
ject to the order of the comptroller, and also make 
report to the comptroller of all his acts and pro¬ 
ceedings. 

Provided, That the comptroller may, if he deems 
proper, deposit any of the money so made in any 
regular Government depositary, or in ^ny State 
or national bank either of the city orj town in 
which the insolvent bank was located, orj of a city 
or town as adjacent thereto as practicable; if such 
deposit is made he shall require the depositary to 
deposit United States bonds or other satisfactory 
securities with the Treasurer of the United States 
for the safe-keeping and prompt payment of the 
money so deposited. Such depositary shall pay 
upon such money interest at such rate as ^he comp¬ 
troller may prescribe, not less, however than 2 per 
centum per annum upon the average monthly 
amount of such deposits. 
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I. 

Statement of the Case. 

We believe that the statement contained in | appellant’s 
brief is adequate in so far as it relates to the 4uestion be¬ 
fore this court, which is whether the cause of action is 
barred by the operation of the three year Statute of Limi- 
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tations prevailing in the District of Columbia. Appellee 
will not discuss the procedural question as to whether the 
defense of the Statute of Limitations should be raised by 
a motion to dismiss or should be raised in the answer be¬ 
cause, it was definitely agreed between counsel for the 
appellant and the appellee that the sole question in this 
case was the question of the Statute of Limitations, and 
it was agreed to present it by a motion to dismiss. 

II. 

ARGUMENT. 

The cause of action in this case did not accrue until the 
final date set by the Comptroller of the Currency for the 
payment of the assessment liability, and hence is not barred 
by the three-year Statute of Limitations. 

The provisions of the National Bank Act, (Act of June 
3, 1864, Ch. 106, 12 U. S. C., Sec. 63 and 64; Act of June 
30, 1876, Ch. 156, Sec. 1, 19 Stat. 63, 12 U. S. C. 191), au¬ 
thorize the Comptroller of the Currency, after due exami¬ 
nation of the affairs of the bank, and a finding of its in¬ 
solvency, to proceed to enforce the personal liability of 
stockholders in national banks by a suit instituted by the 
Receiver appointed by him, and at his direction. 

In accordance with these provisions the court decisions 
are to the effect that the liability of a shareholder for the 
assessment liability does not become due and payable until 
the Comptroller of the Currency determines the necessity 
for its collection, levies the assessment therefor, and fixes 
the time of its payment. Consequently, the power of the 
Receiver to bring the action upon the assessment does not 
come into existence until the date fixed by the Comptroller 
for the payment of the assessment thus levied. In Kennedy 
v. Gibson et als., 8 Wall. 498, at p. 505, it was said : 



“The receiver is the instrument of thej comptroller. 
He is appointed by the comptroller, and the power of 
appointment carries with it the power of;removal. It 
is for the comptroller to decide when it | is necessary 
to institute proceedings against the stockholders to 
enforce their personal liability, and whether the whole 
or a part, and if only a part, how much, shall be col¬ 
lected. These questions are referred to his judgment 
and discretion, and his determination is conclusive. 
The stockholders cannot controvert it. It! is not to be 
questioned in the litigation that may ensjie. He may 
make it at such time as he may deem propjer, and upon 
such data as shall be satisfactory to him. j This action 
on his part is indispensable, whenever j;he personal 
liability of the stockholders is sought to be enforced, 
and must precede the institution of suit by the re¬ 
ceiver. ’ ’ 


The Circuit Court of Appeals for the Sixth Circuit in 
the ease of Barbour v. Thomas, 86 Fed. (2d) 510, certiorari 
denied 57 Sup. Ct. 513, has heretofore determined the liability 
for assessment of the true owners of the stock of the First 
National Bank-Detroit, Thomas being the predecessor Re¬ 
ceiver of the present appellee, B. C. SchramJ The court 
at p. 514 of the opinion, speaking of the time when the 
cause of action accrued to the Receiver, said: j 

“He (the Receiver) could not commence an action 
before July 31, 1933, since the assessments were not 
due until that date.” (Parenthesis inserted.) 


The effect of the Comptroller’s action in finally desig¬ 
nating July 31, 1933 as the date of payment is clearly sum¬ 
marized by the court in the case of Deweese v. Smith (Mo. 
1901), 106 Fed. 438; 45 C. C. A. 408, affirmed 187 U. S. 637, 
where at p. 441 it said: 


“Under these sections of the Revised Statutes the 
following propositions have by repeated decisions of 

2 g \ 
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the national courts become the settled law of the land: 
No portion of the liability of a stockholder of a national 
bank for the payment of its debts, under these stat¬ 
utes, becomes due or enforceable before the comptroller 
of the currency decides that it is necessary to collect 
it, and fixes the time for its payment. His decision 
and call or assessment are conditions precedent to the 
collection or the enforcement by suit or otherwise of 
any portion of this liability. When he has decided that 
it is necessary to assess the shareholders for the pur¬ 
pose of paying the debts of the bank, and has called 
a part of the liability, a suit in equity may be main¬ 
tained for the part so called; but no decree can be ren¬ 
dered for any other portion of the liability, and no 
more of it becomes due or collectible, until the comp¬ 
troller has decided that it is necessary to collect, and 
has demanded such portion. * * * The acts of 
congress confer the power and impose the duty upon 
the comptroller to determine within the statutory limit 
the amounts that shall be paid by each stockholder 
upon his individual liability, and the times when he 
shall pay these amounts. The liability of the share¬ 
holder does not mature—does not become due—until 
the comptroller adjudges it to be payable and demands 
it, and it falls due in siwh amounts a/nd at such times 
as he decrees, Kennedy v, Gibson, 8 Wall. 498, 505, 
19 L. Ed. 476; U. S. v, Knox, 102 U. S. 422, 425, 26 
L. Ed. 216; Bank v. Case, 99 U. S. 628, 634, 25 L. Ed. 
448; Casey v, Galli, 94 U. S. 673, 681, 24 L. Ed. 168; 
Bushnell v. Leland, 164 U. S. 684, 685, 17 Sup. Ct. 209, 
41 L. Ed. 598.” (Italics inserted.) 

McDonald v. Thompson, 184 U. S. 71, was a suit brought 
by the Receiver to collect an assessment. The assessment 
by the Comptroller was levied on June 10, 1893, payable 
July 10, 1893, and suit was instituted on May 20, 1898. 
The defendant shareholder demurred upon the ground that 
the causk of action was barred by the applicable Statute 
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of Limitations. The question before the court was whether 
the action should have been brought within four years as 
a liability created by statute, or whether the fife year stat¬ 
ute controlling contractual obligations was applicable. If 
the five year statute was applicable, the action i was season¬ 
ably brought; otherwise the defense was good. The Su- 
preme Court in holding that the four year statute applied 
clearly disposed of the question as to when the | liability for 
stock assessment accrued as a cause of action, by saying 
at p. 72: | 

“As the cause of action in this case accrued on July 
10, 1893, when the assessment was made payable, Haw¬ 
kins v. Glenn, 131 U. S. 319; Glenn v. Marbury, 145 
U. S. 499; Thompson v. German Insuramde Company, 

76 Fed. Rep. 892; Van Pelt v. Gardner, $4 Neb. 701 
* * # ,, 


In McClame v. Rankin, 197 U. S. 154, the Supreme Court 
had before it a similar question involving thk nature of 
the assessment liability in order to determine which of two 
sections of the Washington Statute of Limitations was 
applicable, i. e., whether the action was barred in two years 
or three. In that case the facts show that on!August 17, 
1896 the Acting Comptroller of the Currency levied an 
assessment against the shareholders, and that the defend¬ 
ant McClaine was notified thereof and demand! duly made 
of him to pay the assessment on or before September 17, 
1896, one month after the levy of the assessment, j The action 
in issue was not instituted by the Receiver uhtil August 
15, 1899, and McClaine set up the two year ! Statute of 
Limitations by demurrer. 

The court found that the two year Statute of Limitations 
was controlling and that the action was not ; seasonably 
brought. That the court considered the limitation period 
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began to run from the due or payable date of the assessment 
is clearly shown at p. 158, where it said: 

“And as this action was commenced within three 
years, but not within two years, after the assessment 
became due and payable, the question is whether sub¬ 
division 3 of Section 4800 applies.” 

m 

and then went on to recognize that the order levying the 
assessment by the Comptroller was the basis of an action 
in a suit brought by the Receiver to enforce the assessment, 
and said at p. 162: 

“But here the right to sue did not obtain until 
the Comptroller of the Currency had acted, and his 
order was the basis of the suit. The statute of 
limitations did not commence to run until assessment 
made * * 

In view of the language of the court at p. 158, quoted 
above, it would definitely appear that the statement on 
p. 162 of the opinion that the statute did not commence 
to run until assessment made was intended to apply to 
the time when payment was demanded, which, in this case, 
was thirty days after the levy. 

The case of Thompson v. German Insurance Co. et al. 
(C. C. Neb. 1896), 76 Fed. 892, was an action brought by 
a Receiver of an insolvent national bank against a share¬ 
holder in the bank to recover an assessment levied by the 
Comptroller of the Currency against the shares of capital 
stock of the said bank. The facts of that case are similar 
to those in the present action and the main defense relied 
on was that the action was barred by the Statute of Limi¬ 
tations. There the Comptroller made the assessment on 
July 13, 1892, the same being declared due and payable on 
August 3,1892. The bill in the case was filed on October 5, 
1896. The court said at p. 894: 
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“It is well settled that the statute begins to run from 
the date the call or assessment becomes due and pay¬ 
able. Hawkins v. Glenn, 131 U. S. 319, 9 Sup. Ct. 739; 
Glenn v. Liggett, 135 U. S. 533,10 Sup. Ct. p67; Glenn v. 
Marbury, 145 IT. S. 499, 12 Sup. Ct. 914; Liggett v. 
Glenn, 2 C. C. A. 286, 51 Fed. 381. 

1 ‘ * * * The act of the comptroller in making the as¬ 
sessment created a right of action againjst the stock¬ 
holders, but it was not the institution of d suit for the 
enforcement of the right of action thus called into be¬ 
ing. When the assessment became due and payable the 
receiver possessed the right to enforce payment thereof 
by the appropriate proceedings in court.! As soon as 
this right of action accrued to the receive!’, the statute 
of limitations began to run in favor of the stockholders 
* * *. * * * under the statute of Nebraska actions 

of this character must be brought withiiji four years 
from the time the right of action accrues; and the bill 
shows that this proceeding was not commenced within 
that period after the assessment became due and de- 
mandable (Italics inserted.) 


The case of Thompson v. German Insurance Company , 

I 

supra, came before the court a second time, (77 Fed. 258), 
and the court affirmed the ruling in the first decision in the 
following language (p. 260): 

“Upon the hearing of the demurrer to the original 
bill it was held that the right of action on behalf of the 
receiver accrued to him on August 3, 1892, the date 
when the call made by the comptroller became due and 
payable, and that the statute of limitations began to 
run at that time; * * V’ (Italics inserted].) 

In Rankm v. Miller et al. (1913), 207 Fed. 66 2, the court 
said at p. 610: 


“But the period of limitation will commence to run 
only from the time the cause of action has fijilly matured 
through the making of an assessment and the arrival of 

%9 ! 


j 

i 
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the day when it becomes payable. Aldrich v. Skinner 
(C. C.) 98 Fed. 375; Aldrich v. McClaine (C. C.) 98 Fed. 
378; McDonald v. Thompson, 184 U. S. 71, 72, 76, 22 
Sup. Ct. 297, 46 L. Ed. 437; Kennedy v. Gibson, 8 Wall. 
498,19 L. Ed. 476; Aldrich v. Yates (C. C.), 95 Fed. 78; 
Rankin v. Barton, 199 TL S. 228, 26 Sup. Ct. 29, 50 L. 
Ed. 163; McClaine v. Rankin, 197 U. S. 154, 25 Sup. Ct. 
410, 49 L. Ed. 702, 3 Ann. Cas. 500. * * * There is a 
broad distinction between the maturing of a liability as 
a prerequisite to the successful prosecution of an action 
for its enforcement, and the attaching of the liability 
upon the declaration of insolvency or the acquisition of 
the stock.” (Italics inserted.) 

The language of the court in the opinion of Rcmkm v. 
Miller, quoted above, is particularly applicable to the pres¬ 
ent case. The court recognized clearly the distinction be¬ 
tween the attaching of the liability for the stock assessment 
and the maturity of a right of action thereon. Consequently, 
the right of action in this case was not perfected in the 
Receiver until the date fixed for payment of the assess¬ 
ment, which was July 31, 1933. 

In Davis } Estate et al. v. Watkins (1898), 56 Neb. 288; 
76 N. W. 575, (cited with approval in McDonald v. Thomp¬ 
son, supra, and Commissioner of Banks v. Cosmopolitan 
Trust Co. (Mass. 1925), 148 N. E. 609, 619), it was said at 
p. 576: 

“But the assessment made by the comptroller was 
payable on or before the 12th day of August, 1893, and 
we think that it drew interest from that date. In Casey 
v. Galli, 94 U. S. 673, it was held that the assessment 
drew interest from the date it was made; and the same 
ruling was made in Bowden v. Johnson, 107 U. S. 251, 
2 Sup. Ct. 246. In each of those cases it appears that 
the assessment was payable on the date it was made. 
Here the assessment was payable 30 days after it was 
made, and, within the principle of the cases cited, would 
draw interest from the time it was payable.’’ 
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The opinion in the recent case of Ball v. Ballard, 
(C. C. A. 4), 90 Fed. (2d) 939, has this to say at p. 943: 

I 

i 

“The foregoing provisions of the Abt of June 3, 
1864, and section 1 of the Act of June 30, 1876, em¬ 
power the Comptroller of the Currency, after due 
examination of the bank, to enforce j the personal 
liability of stockholders in national bank’s by a suit of 
the receiver appointed by him; and under the provi¬ 
sions of the same it has been decided that no portion 
of the liability of the shareholders for tljie payment of 
the debts of the bank become due until th|e Comptroller 
of the Currency decides that it is necessatv to collect it, 
makes the assessment accordingly, and fixes the time 
for its payment, and the right of the receiver to bring 
the action to collect the assessment so i^iade does not 
accrue until such assessment is made arid the date is 
fixed by the Comptroller for its payment. Rankin v. 
Barton, 199 U. S. 228, 26 S. Ct. 29, 50 L. Ed. 163; 
Nagle v. O’Connor (C. C. A.) 88 F. (2d) 936; Deweese 
v. Smith (C. C. A.) 106 F. 438, 66 L. R. A. 971; Page 
v. Jones (C. C. A.) 7 F. (2d) 541; Brown v . Ellis 
(D. C.) 103 F. 834; Aldrich v. Yates (C. C.) 95 F. 78; 
Aldrich v. Skinner (C. C.) 98 F. 375; Rafikin v. Miller 
(D. C.) 207 F. 602.” 

i 

In Ruling Case Law, Yol. 17, p. 749, the rule recognized by 
the above eases is stated as follows: 

“The general rule is that the statute of limitations 
begins to run as soon as the right of actiob has accrued, 
and not until then. There is, however, a cjear and wide 
distinction between the creation of a liability and the 
accruing of a cause of action thereon. It may be stated 
as a sound general proposition that a cduse of action 
accrues the moment the right to commence an action 
comes into existence. * * * The test ifi each case is, 
in the absence of some statute to the contrary, whether 
the party asserting the claim is entitled t6 maintain an 
action to enforce it.” 
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See also Aldrich v. Skinner (C. C.), 98 Fed. 375; Aldrich v. 
McClain (C. C.), 98 Fed. 378. 

The soundness of appellee’s position in this case is, by 
analogy, clearly exemplified by the court decisions con¬ 
struing the power vested in Federal courts, sitting in 
equity, to enforce the liability of shareholders of insolvent 
national banks in voluntary liquidation under Section 2 
of the Act of June 30, 1876 (12 U. S. C., Sec. 65) (App. 
p. 25). 

Prior to the passage of this act, Federal courts already 
possessed jurisdiction, in equity, to appoint a Receiver and 
through him to administer the affairs of an insolvent na¬ 
tional bank. This was a primary power of a court of 
equity in its creation. The individual liability of share¬ 
holders in national banks is a trust fund or pledge thereof, 
and a Federal court of equity had plenary power to appoint 
a Receiver and, after determining the necessity therefor, 
authorize the enforcement by him of the assessment liability 
of shareholders by actions against them at law. In this 
respect its proceedings, decisions, and orders were as con¬ 
clusive as are the decisions and orders of the Comptroller 
of the Currency within his jurisdiction. The only practical 
effect of the aforesaid Act of June 30, 1876 (12 U. S. C., 
Sec. 65) (App. p. 25), was to give legislative approval of 
a remedy already afforded creditors of national banks in 
voluntary liquidation to enforce the stockholders’ liability. 
Richmond v. Irons, 121 U. S. 27, 44, 48, 50; King v. Pomeroy 
(C. C. A. 8), 121 Fed. 287, 292; Hall v. Ballard (C. C. A. 4, 
June 1937), 90 Fed. (2d) 939, 943; U . S. v. Know, 102 U. S. 
422, 425. 

In the leading case of King v. Pomeroy, supra, the point 
before the court was the applicable date from which the 
Statute of Limitations commenced to run. In that case, 
which concerned a bank in voluntary liquidation, the court 
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ordered an assessment to be levied, and set a payable date 
therefor sixty days after the order of assessment. The as¬ 
sessment order was made February 12, 190q and payable 
sixty days after that date. The court on tljiis particular 
point, said: 

1 ‘The determination of the necessity of Enforcing the 
shareholders ’ liability, and of the amdunt required 
from the shareholders to complete the liquidation, is a 
necessary step in the proceeding before ^t; one which 
the court has ample authority to take, and in which its 
decision and order is as conclusive as Is the Comp¬ 
troller’s in the cases within his jurisdiction. (Italics 
inserted.) (P. 293.) 

• * * * * * | * 

“ * * * the suit to administer the affair^ of the bank, 
commenced in 1891, was, like the proceedings of the 
comptroller in cases within his jurisdiction, a proceed¬ 
ing to ascertain and enforce the liability of the share¬ 
holders as well as to administer the tangible assets of 
the bank, * * *. 

7 i 

* * # # # * * 

“The result is that the cause of action which the re¬ 
ceiver is now prosecuting in the case before us never 
accrued until 60 days after February 12,1900, when the 
court ascertained the necessity, and ordered the pay¬ 
ment of the 38.84 per cent, of the par value of the stock 
60 days after that date.” (Italics inserted.) (P. 297.) 

i 

The above case is cited with approval by the Supreme 
Court in the recent case of Bernheimer v. Converse, 206 
U. S. 516, where it appeared that under the constitution and 

j 

laws of Minnesota, a court of equity had entered an order of 
assessment against the shareholders of a Minnesota corpo¬ 
ration whereby each shareholder was directed to pay to the 
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Receiver within thirty days after the date of the order, the 
amount of the assessment. The court at p. 534 said: 

4 4 The cause of action did not accrue until the receiver 
could sue upon the assessment after the stockholder had 
failed to pay, as required by the order of the Minnesota 
court * * 

In the recent opinion of the Circuit Court of Appeals for 
the Fourth Circuit in the case of Hall v. Ballard (June, 
1937), 90 Fed. (2d) 939, the history of the creation and de¬ 
velopment of the National Bank Act and the procedure inci¬ 
dent thereto with respect to the duties and powers of the 
Comptroller of the Currency and Federal courts of equity, 
has been traced with painstaking care and precision (pp. 
942 to 945, inclusive). 

The material facts for the purpose of this discussion show 
that two judgment creditors of a bank in voluntary liquida¬ 
tion under Section 181, Title 12, U. S. C. (App. p. 25), whose 
executions had been returned unsatisfied on August 22,1929, 
thereafter instituted a suit in equity in the District Court for 
the Western District of Virginia in the nature of a creditors’ 
bill under the provisions of Section 65, Title 12, IT. S. C., 
against the bank and the stockholders to enforce the stock as¬ 
sessment liability. On July 17, 1934 judgment was rendered 
in that coiirt against the bank in favor of two intervening 
petitioners; a Receiver, Leonard R. Hall, appointed; an as¬ 
sessment levied against the shareholders to the extent of 
$100.00 for each share owned by them with interest from the 
date of the order, which was July 17,1934; and the Receiver 
directed to take the necessary steps for its enforcement and 
collection. Thereafter, on July 25, 1935, Hall, as Receiver, 
filed a motion for judgment under the West Virginia prac¬ 
tice in the United States District Court for the Southern 
District of West Virginia against E. S. Ballard, a resident of 
said District, for the sum of $1,000.00 with interest by rea- 



son of his assessment liability. The defendant Ballard filed 
a plea of Statute of Limitations of West Virgiiiia, which was 
five years, and contended that the cause of action to enforce 
the stockholders’ liability accrued on August 22, 1929, the 
date the executions were returned unsatisfied, and was 
therefore barred. The lower court sustained ^he limitation 
plea and dismissed the action. The Circuit Court of Ap¬ 
peals in reversing the lower court, and after fiilly discussing 
the powers of the Comptroller of the Currency hnd a Federal 
court of equity in this connection, said at p. 94^: 

“For the foregoing reasons, we are impelled to the 
conclusion that in an action by a receiver to enforce the 
liability of a shareholder of an insolvent national bank, 
whose affairs are in the course of judicial administra¬ 
tion in a proper proceeding in the federal court for the 
purpose of liquidating its debts, the liability of the 
shareholders of the bank does not become\ due, does not 
mature, and the action to collect it does n$t accrue until 
the court decides that it is necessary to collect some part 
of it, determines the amount and fixes the date for its 
payment . King v. Pomeroy, supra; Richmond v . Irons, 
supra; Bernheimer v. Converse, supra; Williamson v. 
American Bank (C. C. A.), 115 F. 793. And, this result, 
by analogy, is supported by the following authorities: 
Deweese v. Smith, supra; Glenn v . Liggettj 135 U. S. 533, 
10 S. Ct. 867, 34 L. Ed. 262; Glenn v. fMarbury, 145 
U. S. 499, 12 S. Ct. 914, 36 L. Ed. 790;] McDonald v. 
Thompson, 184 U. S. 71, 22 S. Ct. 297, 46 L. Ed. 437; 
Foster v. Lincoln (C. C.), 74 F. 382, 383; Id. (C. C. A.) 
79 F. 170; Goess v . Holding Corp. (C. C. A.), 85 F. (2d) 
72; Aldrich v . Skinner (C. C.), 98 F. 3^5; Murray v. 
Sill (C. C. A.), 7 F. (2d) 589; Gilbertsoh v . McCarthy 
(C. C. A.), 32 F. (2d) 665; Luce v. Thompson (C. C. A.), 
36 F. (2d) 183; Nagle v . O’Connor (C. jC. A.), 88 F. 
(2d) 936; National Bank v. Kennedy, ,17 Wall. (84 
U. S.) 19, 22, 21 L. Ed. 554; United States ex rel. 
Citizens’ Nat. Bank v. Knox, 102 U. S> 422, 425, 26 
L. Ed. 216. 
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“Therefore, the cause of action against appellee 
here never accrued until July 17, 1934, the date upon 
which the United States District Court for the Western 
District of Virginia, first ascertained the necessity and 
ordered the payment of 100 per cent, of the par value 
of the stock and appointed Leonard R. Hall receiver, 
who was ordered and directed on that date to collect 
the shareholders ’ liability not to exceed $100 for each 
share owned by them.” (Italics inserted.) 

It should be noted that the lower court in appointing 
the Receiver and ascertaining the necessity for the enforce¬ 
ment of the assessment liability fixed the date of payment 
as of the date of the entry of the order, with interest to run 
from that date. However, it is clear from the quoted portion 
of the opinion of the Circuit Court of Appeals and other 
similar expressions therein that if the court in its order had 
fixed a subsequent payable date, the action for the enforce¬ 
ment of the liability would not have accrued to the Receiver 
until the payable date, or upon the expiration thereof. 

This contention appears to be clearly substantiated by 
the opinion of the Circuit Court of Appeals for the Ninth 
Circuit in the case of Johnson v. Greene (March, 1937), 88 
Fed. (2d) 683, which is strongly relied upon by the appel¬ 
lant in this case. There it appeared that the Comptroller 
levied an assessment on January 10,1933, payable February 
17, 1933. The action by the Receiver was instituted Feb- 
ruary 10, 1936, which was more than three years after the 
date when the assessment was payable. The applicable 
Statute of Limitations of California was three years, which 
statute provided that an action on a statutory liability must 

“be brought within three years after * * * the lia¬ 
bility was created.” (Italics inserted.) 

The construction placed upon this statute by the Cali¬ 
fornia courts, which was followed by the court in this case, 
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was that the period of limitation began to run as soon as the 

i 

liability was created, regardless of whether or not a right of 
action accrued at that time or later. The court clearly noted 


the distinction existing between the California statute limit¬ 
ing the time from the creation of the liability, and the stat¬ 
utes of other states limiting the time from the accrual of 


the liability, such as the District of Columbi^ statute con¬ 
trolling here, and said at p. 684: 

‘ ‘ This statute provides that an action on a statutory 
liability must ‘be brought within three years after 
* * * the liability was created,’ and has been fre¬ 

quently construed by the California courts^ It has been 
uniformly held that under this statute tjie period of 
limitation begins to run as soon as the liability is 
created regardless of whether or not a right of action 
accrues at that time or later. (Italics inserted.) 


m * * * * # i * 

“In considering the federal cases, it should be re¬ 
membered that in dealing with the statute <j>f limitations 
there can be no uniformity of decision noir any federal 
rule, as in each case the applicable statute is that of the 
state in which the action is brought. To justly appraise 
the effect of the decisions of the federal courts, includ¬ 
ing those of the Supreme Court, the state statutes under 
consideration must be noted and compared with those 
of the state to be applied in the given ca^e. It is un¬ 
necessary to do more than this to discover that the cases 
relied upon by the appellant all relate to statutes of 
limitations quite different from that of California . 
Most of them date the limitation period from the ac¬ 
crual of the cause of action , as in McDonald v. Thomp- 
son, 184 U. S. 71, 22 S. Ct. 297, 46 L. Ed. 43|7.” (Italics 
inserted.) 
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The pertinent part of the Statute of Limitations in effect 
in the District of Columbia (Title 24, Ch. 12, Sec. 341, Code 
of Laws for the District of Columbia, 1929), provides: 

‘‘ * * * and no action the limitation of which is not 
otherwise specially prescribed in this section shall be 
Jbroug hk three years from the time when the right to 
maintain such action shall have accrued. * * * ’ ’ 

Viewed in the light of the provisions of the District of 
Columbia Code, as distinguished from the statute of Cali¬ 
fornia, which was before the court in the case of Johnson v. 
Greene , supra , it is clear that this case does not support the 
contentions of appellant and is, as a matter of fact, author¬ 
ity for the position of the appellee. 

Based on the foregoing citations of authority it appears 
clear that the great weight of judicial opinion is that the 
Comptroller of the Currency may set a reasonable time 
within which the assessment liability is to be paid, after 
first determining the necessity therefor and making the 
levy, and if in his judgment the circumstances of the par¬ 
ticular case may require it, to extend the time for payment 
within such reasonable periods as would not be deemed arbi¬ 
trary or capricious on his part. The applicable Acts of Con¬ 
gress and decisions construing them have clothed the Comp¬ 
troller of the Currency with quasi judicial powers in mat¬ 
ters within his jurisdiction, carrying with it the exclusive 
determination of the necessity for an assessment, what pro¬ 
portion of the liability of shareholders of insolvent national 
banks will be required to pay its debts, and how and when 
the same shall be due and payable. 

ThisTnrge executive discretion is given to the Comp¬ 
troller in matters of this nature in order that he may exer¬ 
cise his best judgment applicable to the circumstances sur¬ 
rounding each case where he finds it necessary to levy an 
assessment, in order that the respective rights of all parties 
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i 

may be equitably ascertained and justice done in each par¬ 
ticular case. Furthermore, the courts have recognized the 
power of the Comptroller to revoke an order qf assessment 
previously levied, and upon a subsequent showing of the 
necessity therefor, to again levy an assessment! In the case 
of Korbly v. Springfield Institution for Savings et als. f 245 
U. S. 330, the bank became insolvent, and in Jime, 1901 the 
Comptroller of the Currency appointed a Receiver, and 
levied an assessment of 100% against the shareholders on 
March 18, 1902, payable on the 15th day of tjhe following 
May. The shareholders then proposed a plan which would 
result in a settlement of the affairs of the ban|v, winch was 
approved by the Comptroller, and upon completion of the 
plan the Comptroller withdrew the assessment^ the same to 
be without prejudice to his right to levy ancl collect any 
assessment or assessments that might thereafter be neces¬ 
sary. The results anticipated from the settlement did not 
materialize, and on December 28, 1906 the Comptroller 
levied a second assessment. One of the two questions in¬ 
volved v^as whether the second assessment whs invalid be- 

i 

cause the Comptroller lacked the legal authority to with¬ 
draw the first assessment. The court affirmed the right of 
the Comptroller to withdraw the previous assessment and 
thereafter again levy the assessment viien necessary, and 
said at p. 333: 

“From the earliest days of the administration of the 
National Banking Act to this case attempts have been 
made in many forms to give to it a technical construc¬ 
tion which w 7 ould so restrict the powers pf the Comp¬ 
troller as to greatly delay and impede the Settlement of 
the affairs of insolvent banks. But this court has uni¬ 
formly declined to narrow the act by construction, and 
has placed a liberal interpretation upon its provisions 
to promote its plain purpose of expeditiously and justly 
winding up the affairs and paying the debts of such 
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unfortunate institutions. Studebaker v. Perry, 184 
U. S. 258, 46 L. Ed. 528, 22 Sup. Ct. Rep. 463; Kennedy 
v. Gibson, 8 Wall. 498, 19 L. Ed. 476; United States v. 
Knox, 102 U. S. 422, 26 L. Ed. 216; Bushnell v. Leland, 
164 U. S. 684, 41 L. Ed. 598, 17 Sup. Ct. Rep. 209; and 
Bowden v. Johnson (Adams v. Johnson), 107 U. S. 251, 
27 L. Ed. 386, 2 Sup. Ct. Rep. 246. There is nothing in 
the act to prevent the Comptroller from withdrawing 
an assessment before it is paid, or when it is partly 
paid, if it should be concluded that further payment is 
not necessary, and no form is prescribed in which such 
action shall be taken by him. A large executive discre¬ 
tion is given to the Comptroller in this respect to adjust 
the assessments made to the exigencies of each case, so 
that the shareholders may not be burdened by paying 
more than is necessary or at a time w'hen the money, for 
any reason, cannot be advantageously used. The wis¬ 
dom of giving such large discretion to the Comptroller 
finds excellent illustration in the case before us.” 
(Italics inserted.) 

See also Kennedy v. Gibson, supra, at p. 505, 506; Oppen- 
heimer v. Harriman Bank, 301 U. S. 206. 

Also, it is equally well settled that a second assessment 
may be made by the Comptroller where the first assessment 

i 

does not produce the amount required to satisfy the debts 
of the bank, provided a greater amount in all than the par 
value of the stock is not assessed. Studebaker v. Perry, 184 
U. S. 258, 264, 265; Deweese v. Smith, supra, p. 442, 443. 

In view of the foregoing, to apply the narrow and tech¬ 
nical principles of construction and interpretation of the 
applicable Sections of the National Bank Act urged by the 
appellant in this case would be wholly inconsistent with the 
true intent and meaning of the Act and contrary to the 
vreight of judicial authority. It should be noted that the 
task of attempting to unscramble the banking difficulties in 
Detroit at the time of the levy of the assessment in this 
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case, involved many complications, and enornjous sums of 
money, which directly affected the future welfare and exist¬ 
ence of many persons and corporations, shareholders as 
well as creditors. The assessment liability of the share¬ 
holders of the First National Bank-Detroit alone involved 

i 

$25,000,000.00, consisting as it did of a merged of approxi¬ 
mately twelve large banks in the city of Detroit, which had 
thousands of stockholders residing in all sections of the 
United States. 

i 

Furthermore, from an examination of the Bill of Com¬ 
plaint and the opinion of the Circuit Court of Appeals in 
the case of Barbour v. Thomas, supra, heretofore referred 
to, it will be seen that it was necessary for the Receiver, 

in order to enforce the individual liabilitv of shareholders 

* 

of this bank, to go beyond the holding company which was 
the record owner of its stock and ascertain apd notify the 
true owners of the levy of the assessment and the payable 
date thereof. Consequently, the several extensions of the 
payable date subsequently made by the Comptroller would 
appear to be more than justified by reason of the foregoing- 
facts. Also, it is practically a matter of judicial notice that 
every effort was exerted whereby the resources of the 
financial and business world of Detroit and vicinity were 
sought to be utilized in an unsuccessful attempt to reopen 
its banks, and in order that every opportunity might be 
extended in this regard, the Comptroller of the Currency 
from time to time delayed and extended the payable date 
of the assessment pending the outcome of these negotia¬ 
tions. As a matter of fact, identical situations in all parts 
of the country were treated by the Comptroller of the Cur¬ 
rency in the same manner, and in many instances, the pay¬ 
able date of the assessment after the levy thereof was 
extended for much longer periods than was done in this 
case. 
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Appellant contends that the action of the Comptroller in 
fixing a “payable date” or extending the “payable date” 
of the stock assessment levy created a situation which per¬ 
verts the theory of the Statute of Limitations, and sug¬ 
gests that by so extending the payable date from time to 
time the claim could be forever kept alive, thereby render¬ 
ing useless and impotent the whole structure and oper¬ 
ation of the Statute of Limitations. In this case the assess¬ 
ment was levied on May 16,1933, and the payable date fixed 
as of June 23, 1933, and extended twice, the final date of 
payment being July 31, 1933, which was approximately five 
weeks from the original date set for payment and approxi¬ 
mately two and one-half months from the date of the levy 
of the assessment. Clearly the action of the Comptroller 
in this regard cannot be considered arbitrary or capricious, 
and in view of the situation existing at that time, he was 
merely exercising the discretionary powers vested in him 
by Congress in order that justice might be extended to all 
parties involved. Attention may also be directed to the fact 
that each of the several extensions in this case was author¬ 
ized prior to the date which had previously been designated 
as the date of payment. 

III. 

Analysis of Cases Relied Upon by Appellant. 

It is readily conceded by appellee that if the assessment 
order of the Comptroller does not specify a future date 
upon which the assessment is to be paid, it is then held to 
be due and payable on the date of the order and a cause of 
action immediately accrues to the Receiver to enforce the 
collection of the same. The order of the Comptroller is con¬ 
trolling in this regard. In most of the cases relied upon by 
appellant for the proposition that the Statute of Limitations 
begins to run from the date of the assessment, there was 
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no mention made of a payable date for the assessment and 
they, of course, hold that the action accrued aS of the date 
of the order. 

In the cases of Rankin v. Barton, 199 U. S. 22$, and Casey 
v. Galli, 94 U. S. (4 Otto) 673, cited by appellant, there was 
no mention made as to a payable date for the assessment 
in the order by the Comptroller. The court in those cases 
was bound to adopt the rule that the action accrued on the 
date of the order. 


In the case of Armstrong v. McAdams et at,, ^6 Fed. (2d) 
931, also cited by appellant, the only question involved was 
identical with that in McClaine v. Rankin, suprg,. The ques¬ 
tion was whether the liability was contractual ior statutory 
in nature, as defined by the Arkansas statutes. Jfri that case, 
also, it will be observed that there was no statement as to 
a payable date. 


The case of Drain v. Stougli, 61 Fed. (2d) (>68, involved 
the question of whether a stock assessment claim against a 
decedent’s estate must be presented to the executor within 
the time limited for the filing of claims by general creditors. 
The case is not in point here. 

Forrest v. Jack, 294 U. S. 158, also was a suit against 
an executor and cannot be said in any way to Support the 
claims of appellant. 

The case of Harris v. Briggs, 264 Fed. 726, hrose under 
the banking statutes of Texas, and the only point decided 
there was that the cause of action could not accrue any 
earlier than the date of the assessment, as, in l^he cases al¬ 
ready discussed in this paragraph, no payable date was 
mentioned in the order of assessment. 

Brown v. Ellis, 103 Fed. 834, involved principally a ques¬ 
tion of evidence necessary to prove the stockholder’s liabil¬ 
ity. It was objected that the original order of assessment 
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did not stipulate a date of payment. The court in Brown v. 
Ellis stated at p. 836: 

4 ‘This original order of that department of the gov¬ 
ernment, under its official signature and seal, proves it¬ 
self. It conclusively fixes the liabilities of the share¬ 
holders * * *.” 

The language in the case strongly implies that the order 
being conclusive, any stipulation of a due date in the order 
would prevent any suit being brought thereon until after 
that date. 

The case of Johnson v. Greene , supra, which followed the 
decision of the highest courts of California interpreting the 
effect of the California statute has alreadv been discussed. 

The case of Donald v. Bird (C. C. A. 9), 85 Fed. (2d) 663, 
is distinguishable on its facts from this case. The Arizona 
Statute of Limitations specifically provided that any action 
on a statutory liability should be begun not more than one 
year after the cause of action accrued. It appears that the 
assessment was levied January 30, 1932, and no payable 
date is mentioned in the opinion. The suit was brought 
almost three vears from the date of the accrual of the action 
and was held to be barred. 

In Davis v. Drury , 105 Kans. 69, 181 Pac. 559, the Su¬ 
preme Court of Kansas held that the action of the Commis¬ 
sioner of Banks in fixing a subsequent payable date after 
levying an assessment did not have the effect of prolonging 
the operation of the Statute of Limitations, but that it ran 
from the date of the order of assessment. This was an in¬ 
terpretation of a state statute by the highest court of that 
state, but is contrary to the decided weight of authority in 
Federal and other state courts. 

The effect of the decision in Warner v. Citizens’ National 
Bank (C. C. A. 8), 267 Fed. 661, is discussed at length in 
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Hall v. Ballard, supra, at p. 945, and so construed, does not 
support the contention of appellant. 

Appellant stresses at some length in his brjief the point 
that the assessment liability in this case is statutory. Inas¬ 
much as the Statute of Limitations of the District of Colum¬ 
bia is three years for both contractual and statutory liabili¬ 
ties, it would appear that this question is immaterial on this 
appeal. However, the Supreme Court of the IjTnited States 
in the recent case of Broivn v. O’Keefe, 57 Sup. Ct. 543, 
has definitely determined the nature and character of the 
liability arising from the ownership of shares of stock in a 
national bank. 

Conclusion. 

It is respectfully submitted that the cause bf action did 
not accrue in this case until July 31, 1933, thej final date of 
payment fixed by the Comptroller of the Currency, which 
was less than three years from the time of t^ie institution 
of this action and within the period prescribed by the Stat¬ 
ute of Limitations of the District of Columbia. The action 

. 

of the trial court in dismissing the motion to dismiss should 
be affirmed. 

I 
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APPENDIX. 

The applicable portion of the Statute of Limitations of 
the District of Columbia is as follows: 

4 4 Section 341. Periods of Limitations: * * * and 
no action the limitation of which is not otherwise spe¬ 
cially prescribed in this section shall be brought after 
three years from the time when the right to maintain 
such action shall have accrued: * * (Title 24 

D. C. Code, Ch. 12, Sec. 341; March 3, 1901, 31 Stat. 
1389, Ch. 854, Sec. 1265; June 30, 1902, 32 Stat. 542, 
Ch. 1329.) 

Title 12, U. S. C., Section 64: 

“Individual Liability of Shareholders; Transfer of 

Shares. 

“The stockholders of every national banking as¬ 
sociation shall be held individually responsible for 
all contracts, debts, and engagements of such associa¬ 
tion, each to the amount of his stock therein, at the 
par value thereof in addition to the amount invested 
in such stock. The stockholders in any national bank¬ 
ing association who shall have transferred their shares 
or registered the transfer thereof within sixty days 
next before the date of the failure of such association 
to meet its obligations, or with knowledge of such im¬ 
pending failure, shall be liable to the same extent as 
if they had made no such transfer, to the extent that 
the subsequent transferee fails to meet such liability; 
but this provision shall not be construed to affect in 
any way any recourse which such shareholders might 
otherwise have against those in whose names such 
shares are registered at the time of such failure. (Dec. 
23, 1913, c. 6, Sec. 23, 38 Stat. 273.)” 
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Title 12, U. S. 0., Section 65: 

“Enforcement of Shareholders’ Individual Liability 
by Creditors on Liquidation j 

“When any national banking association shall have 
gone into liquidation under the provisions of section 
181 of this title, the individual liability Of the share¬ 
holders provided for by section 63 of this title may 
be enforced by any creditor of such association, by 
bill in equity, in the nature of a creditor’s! bill, brought 
by such creditor on behalf of himself and of all other 
creditors of the association, against the ; shareholders 
thereof, in any court of the United States having origi¬ 
nal jurisdiction in equity for the district }n which such 
association may have been located or established. (June 
30, 1876, c. 156, Sec. 2, 19 Stat. 63.)” j 

Title 12, U. S. C., Section 181: j 

“Voluntary Dissolution; Appointment and Removal of 
Liquidating Agent or Committee; Examination. 

“Any association may go into liquidation and be 
closed by the vote of its shareholders | owning two- 
thirds of its stock. 

“The shareholders shall designate one lor more per¬ 
sons to act as liquidating agent or committee, who 
shall conduct the liquidation in accordance with law 
and under the supervision of the board;of directors, 
who shall require a suitable bond to be £iven by said 
agent or committee. The liquidating ageht or commit¬ 
tee shall render annual reports to the Comptroller of 
the Currency on the 31st day of Decembeij of each year 
showing the progress of said liquidation qntil the same 
is completed. The liquidating agent or committee shall 
also make an annual report to a meeting of the share¬ 
holders to be held on the date fixed in the articles of 
association for the annual meeting, at wjhich meeting 
the shareholders may, if they see fit, by h vote repre¬ 
senting a majority of the entire stock of the bank, re¬ 
move the liquidating agent or committee and appoint 
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one or more others in place thereof. A special meet¬ 
ing of the shareholders may be called at any time in 
the same manner as if the bank continued an active 
bank and at said meeting the shareholders may, by 
vote of the majority of the stock, remove the liquidat¬ 
ing agent or committee. The Comptroller of the Cur- 

rencv is authorized to have an examination made at 

•/ ■ 

any time into the affairs of the liquidating bank until 
the claims of all creditors have been satisfied, and the 
expense of making such examinations shall be assessed 
against such bank in the same manner as in the case 
of examinations made pursuant to sections 481 to 485 
of this title. (R. S. Sec. 5220; Aug. 23, 1935, c. 614, 
Sec. 317, 49 Stat. 712.)” 

Title 12, U. S. C., Section 192: 

“Default in Payment of Circulating Notes. 

“On becoming satisfied, as specified in sections 131 
and 132 of this title, that anv association has refused 
to pay its circulating notes as therein mentioned, and is 
in default, the Comptroller of the Currency may forth¬ 
with appoint a receiver, and require of him such bond 
and security as he deems proper. Such receiver, under 
the direction of the comptroller, shall take possession of 
the books, records, and assets of every description of 
such association, collect all debts, dues and claims be¬ 
longing to it, and, upon the order of a court of record 
of competent jurisdiction, may sell or compound all bad 
or doubtful debts, and, on a like order, may sell all the 
real and personal property of such association, on such 
terms as the court shall direct; and may, if necessary 
to pay the debts of such association, enforce the in¬ 
dividual liability of the stockholders. Such receiver 
shall pay over all money so made to the Treasurer of 
the United States, subject to the order of the comp¬ 
troller, and also make report to the comptroller of all 
his acts and proceedings. 

******* 

“ (R. S. See. 5234; May 15,1916, c. 121, 39 Stat. 121; 
Aug. 23, 1935, c. 614, See. 339, 49 Stat. 721.) ” 
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Title 12, TJ. S. C., Section 191: 

“General Grounds for Appointment of Receiver. 

“ Whenever any national banking association shall be 
dissolved, and its rights, privileges, and franchises de¬ 
clared forfeited, as prescribed in section 93, or when¬ 
ever any creditor of any national banking j association 
shall have obtained a judgment against it in any court 
of record, and made application, accompanied by a cer¬ 
tificate from the clerk of the court stating that such 
judgment has been rendered and has remained unpaid 
for the space of thirty days, or whenever the comptroller 
shall become satisfied of the insolvency of! a national 
banking association, he may, after due examination of 
its affairs, in either case, appoint a received who shall 
proceed to close up such association, and enforce the 
personal liability of the shareholders, as provided in 
section 192. (June 30,1876, c. 156, Sec. 1,19|Stat. 63.) ” 
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